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ELIZABETH  THK  SECOND,  by  the  Grace  of  God  of  the  United  Kingdom, 

C\'ina(la  and  Her  other  Reahiis  and  Territories, 
(Jueeii,  Head  of  the  Commonwealth,  Defender 
of  the  Faith. 

TO  THE  HONOURABLE  GEORGE  A.   McGH.LIVRAY  of  Our  Village  of 

Forest  Hill,  in  Our  Province  of  Ontario,  a  Justice  of 
Appeal  of  Our  Supreme  Court  of  Ontario  and  One  of 
Our  Counsel  learned  in  the  Law. 


GREETING: 

Wherkas  in  and  by  Chapter  323  of  the  Revised  Statutes  of  Ontario,  1960, 
entitled  "The  Public  Inquiries  Act",  it  is  enacted  that  whenever  Our  Lieutenant 
Governor  in  Council  deems  it  expedient  to  cause  inquiry  to  be  made  concerning 
any  matter  connected  with  or  affecting  the  good  government  of  Ontario  or  the 
conduct  of  any  part  of  the  public  business  thereof  or  of  the  administration  of 
justice  therein  and  such  inquiry  is  not  regulated  by  any  special  law,  he  may,  by 
Commission  appoint  one  or  more  persons  to  conduct  such  inquiry  and  may  confer 
the  power  of  summoning  any  person  and  requiring  him  to  give  evidence  on  oath 
and  to  produce  such  documents  and  things  as  the  commissioner  or  commissioners 
deems  requisite  for  the  full  investigation  of  the  matters  into  which  he  or  they  are 
appointed  to  examine; 

And  Whereas  Our  Lieutenant  Governor  in  Council  of  Our  Province  of 
Ontario  deems  it  expedient  to  cause  inquiry  to  be  made  concerning  the  matters 
hereinafter  mentioned  : 

Now  Know  Ye  that  We,  having  and  reposing  full  trust  and  confidence  in 
you  the  said  George  A.  McGillivray  DO  HEREBY  APPOINT  you  to  be  Our 
Commissioner, 

To  inquire  into,  report  upon,  and  make  recommendations  concerning,  The 
Workmen's  Compensation  Act,  upon  subjects  other  than  detail  administration. 

And  We  Do  Hereby  Confer  on  >  ou.  Our  said  Commissioner,  the  power  to 
summon  any  person  and  require  him  to  give  evidence  on  oath  and  to  produce 
such  documents  and  things  as  >ou  Our  said  Commissioner  deem  requisite  for  the 
full  investigation  of  the  matters  into  which  >ou  are  appointed  to  examine. 


And  We  Do  Hereby  Further  Order  that  all  Our  departments,  boards, 
commissions,  agencies  and  committees  shall  assist  you.  Our  said  Commissioner, 
to  the  fullest  extent,  and  that  in  order  to  carry  out  your  duties  and  functions,  you 
shall  have  the  authority  to  engage  such  counsel,  research  and  other  staff  and 
technical  advisers  as  you  deem  proper. 

To  Have,  Hold  and  Enjoy  the  said  Office  and  authority  of  Commissioner 
for  and  during  the  pleasure  of  Our  Lieutenant  Governor  in  Council  for  Our 
Province  of  Ontario. 

In  Testimony  Whereof  We  have  caused  these  Our  Letters  to  be  made 
Patent,  and  the  Great  Seal  of  Our  Province  of  Ontario  to  be  hereunto  affixed. 

WITNESS:        The  Honourable  William  Earl  Rowe, 

A  Member  of  Our  Privy  Council  for  Canada, 
Doctor  of  Laws,  Doctor  of  Social  Science, 

Lieutenant  Governor  of  Our  Province  of  Ontario 

at  Our  City  of  Toronto  in  Our  said  Province,  this  sixteenth  day  of  June  in  the 
year  of  Our  Lord  one  thousand  nine  hundred  and  sixty-six  and  in  the  .fifteenth 
year  of  Our  Reign. 

BY  COMMAND 

J.  Yaremko 

Provincial  Secretary  and 
Minister  of  Citizenship 
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To    His   Honour,   thk   Honourahlk   William    Earl    Rowi:,    P.C,    LL.D., 

The  Lieutenant-Governor  of  Ontario 

Sir: 

I  have   ihe  honour  to  submit  my  Report  as  Commissioner  appointed  by 
Order  in  Council  under  date  of  16th.  June  1966. 

I  have  the  honour  to  be, 

Sir, 

Your  obedient  servant, 

George  A.  McGillivray 
Commissioner 

Ontario  Royal  Commission 

on 

The  Workmen' s  Compensation  Act 


September  15,   1967. 
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FOREWORD 

IiiimcdiatcK'  lollowiiii^  in\'  appointment  as  Commissirjner  I  causofi  an 
advert Iscnicnt  to  l)e  inserted  in  various  ne\vs[)apcrs  throughout  the  Province 
announeini;  tlie  estal)Hslinienl  of  this  Coniniission.  Names  of  the  papers,  the  dates 
of  insertion  and  a  copy  of  the  advertisement  ai)f)car  in  Ai)pendix  A  hereto.  The 
advertisement  recited  the  scoi)e  of  tlie  in(jnir\ ,  reciuested  submissions  from  all 
interested  parties,  and  ann()un( cd  that  |)ubhc  hearings  would  be  held  at  times  to 
be  announced. 

In  addition  1  caused  letters  to  be  sent  to  all  parties  shown  b\'  the  rejjort  of 
Mr.  Justice  Roach  to  have  submitted  briefs  upon  the  last  occasion  in  1949  when  a 
similar  inquiry  to  the  present  one  was  held  by  him. 

The  published  advertisements  and  the  letters  mentioned  resulted  in  a  lar.t^e 
number  of  briefs  beine^  received.  A  tabulation  of  these  briefs,  together  with  the 
names  of  those  who  attended  at  the  hearings  to  support  them,  is  contained  in 
Appendix  B.  Many  submissions  were  extensive,  dealing  with  numerous  matters ; 
others,  particularly  from  individuals,  had  relation  to  but  one  or  more  of  the 
matters  under  review. 

I  received  in  addition  a  certain  number  of  letters  from  individuals  com- 
plaining of  the  adjudication  of  their  claims  by  the  Board.  These  were  letters 
which  sought,  in  effect,  to  appeal  from  the  Board's  decisions  and  which  raised 
matters  that  did  not  come  within  the  scope  of  this  enquiry  being  matters  of 
"detail  administration".  All  such  letters  I  answered  pointing  out  the  limita- 
tion of  my  Commission.  I  did,  however,  in  every  case  check  from  the  files  of  the 
Board  to  learn  if,  in  processing  those  claims,  the  Board  had  been  dictatorial  or 
bureaucratic  or  if  any  matter  was  involved  with  which  I  should  deal. 

Any  letters  by  individuals  which  complained  of  Board  decisions  but  which 
also  raised  questions  regarding  the  terms  of  the  Act,  appeal  procedure,  or  matters 
of  the  kind  were  treated  as  submissions  and  the  persons  concerned  were  informed 
of  the  hearings  when  they  occurred. 

Much  thought  and  work  went  into  the  various  submissions  heard  b\*  the 
Commission.  I  was  much  impressed  by  the  sincerity  with  which  all  were  pre- 
sented. It  was  but  to  be  expected  that  those  representing  the  various  labour 
organizations  would  seek  an  improvement  in  compensation  and  other  benefits  for 
those  they  represented.  Representatives  of  industry  on  the  other  hand  were 
naturally  very  concerned  about  mounting  costs,  all  of  which  are  assessable  wholU" 
against  the  employer.  All  argument,  however,  was  presented  in  a  temi>erate 
manner  and  none  was  presented  that  I  felt  to  be  in  the  least  degree  frivolous. 
The  presentations  were  ably  given  and  I  was  made  to  feel  that  a  real  effort  was 
exercised  in  every  case  to  assist  me  in  u\y  task. 
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A  preliminary  hearing  was  held  at  67  Richmond  Street  West,  Toronto,  on 
August  16th,  1966  for  the  purpose  of  making  those  interested  aware  of  the 
submissions  filed  and  for  discussion  of  the  manner  in  which  the  hearings  would 
proceed.  News  announcements  of  this  hearing  were  given  to  the  press  and  all 
parties  who  had  filed  submissions  were  notified.  Copies  of  the  submissions  were 
subsequently  provided  to  all  who  requested  them. 

Major  hearings  began  on  September  26th  after  due  notice  to  all  who  had 
made  submissions  and  to  the  press.  These  hearings  commenced  on  September 
27th,  and  continued  throughout  October  and  part  of  November.  Notices  of 
matters  to  be  considered  were  forwarded  each  week  to  interested  parties.  This 
enabled  those  who  did  not  find  it  possible,  or  necessary,  to  attend  all  meetings 
to  be  present  when  the  matters  in  which  they  were  particularly  interested  were 
being  discussed. 

All  hearings  w^ere  held  in  Toronto.  There  was  but  one  request  for  a  hearing 
elsewhere.  The  Municipality  of  Timmins  made  a  pressing  request  for  a  sitting 
of  the  Commission  in  that  town.  There  would  have  been  no  difficulty  in  doing 
so  and  the  request  was  refused  only  because,  from  the  information  furnished, 
the  sole  purpose  of  the  hearing  would  be  to  hear  representations  from  persons 
dissatisfied  with  decisions  of  the  Board  upon  their  claims  for  compensation. 
By  my  terms  of  reference  I  could  not  deal  with  these  and  by  attending  I  would 
only  encourage  hopes  which  I  was  unable  to  satisfy.  In  addition  certain  resolu- 
tions by  the  Town  Council  had  been  presented  by  the  Ontario  Municipal 
Association  which  were  already  before  the  Commission  and  representatives  from 
trade  unions  with  membership  in  that  area  were  in  attendance  at  most  of,  if  not 
all,  the  hearings.  I  did  not  feel  justified  in  moving  the  Commission  with  counsel 
and  secretary  to  Timmins  under  these  circumstances. 

Throughout  the  hearings  I  received  the  utmost  cooperation  from  members  of 
the  Board  and  from  its  senior  officials.  All  demands  for  statistical  and  other 
information  were  promptly  met  and  officials  have  stood  ready  at  all  times  to  be 
of  service  when  requested. 

Most  of  the  evidence  had  reference  to  suggested  changes  in  the  Act  regarding 
compensation  and  other  matters.  Of  the  Board  itself  and  its  operations  there 
was,  except  for  major  criticisms  of  appeal  procedure  and  of  purported  leniency  in 
allowing  doubtful  claims,  surprisingly  little  criticism. 

Letters  received  from  individuals  complaining  of  the  Board's  adjudication 
of  their  claims  were  in  every  case  critical  but  even  these  were  few  in  number, 
some  thirty  in  all.  The  small  number,  of  course,  could  be  due  to  the  terms  of  the 
advertisement  announcing  appointment  of  the  Commission  and  its  restricted 
scope.  While  those  complaining  undoubtedly  believed  their  complaints  to  be 
justified,  the  files  of  the  Board  did  not  support  their  criticisms.  On  the  contrary 
it  appeared  that  the  Board  had  given  each  case  full  consideration  in  the  first 
instance  as  well  as  on  appeal  and  that  outstanding  medical  advice  had  been 
consulted  in  nearly  every  instance.  I  can  express  no  opinion  regarding  the  actual 
adjudication  of  such  claims. 
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The  work  of  the  Board  has  cxpaiulcH  from  the  handling  of  s^)me  1,500  (laims 
a  month  in  \^)\  5  to  as  mnc  h  as  1 ,6.S()  on  a  l)iis\'  clay  in  196.S  with  total  cxiKmrJiturcs 
for  the  year  e.\|)an(lin^  from  SS()2,1';7  in  l'>>15  to  $115,518,197  in  1965.  Henefits 
to  injnred  employees  amounted  in  1965  roughly  to  90  cents  of  each  assessment 
dollar,  administrative  costs  to  7  ( cnts  and  safety  association  exixjnses  to  3  cents. 
At  the  time  of  the  hearings  some  1 2, ()()()  j)ieces  of  mail  were  ^oin^  out  each  day  ,ind 
some  1,600  letters  a  da>'  were  bein^  received  relating  to  new  claims.  'I'hcsc  ex- 
panded demands  for  service  recpiired  a  complete  overhaul  of  the  existing  arlminis- 
trative  structure.  This  was  undertaken  and  comi)leted  in  1965.  A  new  manage- 
ment structure  was  evolved  and  changes  and  improvements  were  made  in  all 
departments  including  provision  of  a  new  and  enlarged  computer  system  to 
achieve  a  rapid  adjudication  of  claims,  a  faster  and  more  accurate  system  of 
records,  and  an  adequate  information  service  for  claimants  or  their  representa- 
tives. The  change  made  in  claims  procedure  was  designed  not  only  to  speed  up 
decision  making  at  that  level  but  to  |)rovide  as  well  additional  rights  of  a[)i)eal 
which  I  describe  elsewhere.  Individual  departments  will  be  dealt  with  in  other 
portions  of  this  report  and  I  shall  not  have  occasion  again  to  refer  to  the  overall 
administrative  establishment  as  it  is  now.  I  have  had  an  opportunity  to  inspect 
all  phases  of  the  Board's  operations  and  have  received  the  impression  that  the 
revised  administrative  structure  which  has  now  been  functioning  for  some  time 
is  operating  smoothly.  Substantial  credit  is  due  to  the  Chairman,  members  of 
the  Board  and  officials  of  the  Board  for  having  achieved,  without  any  wide 
expansion  of  physical  facilities,  what  appears  to  be  a  modern  and  efficient 
structure  capable  of  handling  the  w^ork  of  the  Board  for  a  number  of  years  to  come. 
Some  further  changes  in  administration  have  occurred  since  the  preparation  of 
this  report.  In  particular  there  has  been  a  change  in  the  composition  of  the  appeal 
tribunal  by  the  addition  of  two  members.  I  have  not  changed  what  I  had  already 
written  but  can  give  this  arrangement  my  full  approval  as  it  will  allow  the 
tribunal  by  sitting  in  two  sections  to  minimize  dela\'  in  the  appeal  work. 

I  have  added  as  Appendix  C  to  this  report  a  short  summary  of  The  Work- 
men's Compensation  Act.  It  is  for  the  benefit  of  those  not  already  acquainted 
with  its  provisions.  It  will  be  convenient  throughout  this  report  to  refer  to  The 
Workmen's  Compensation  Act  as  the  Act  and  such  a  reference  when  it  occurs  will 
be  to  that  Act. 
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PRINCIPLES   UNDERLYING   THE  ACT-HISTORICAL 

BACKGROUND 


No  evaluation  of  (lie  xaiious  suggestions  for  change  made  in  the  course  of 
this  enquiry  is  possible  without  reference  to  the  nature  and  origin  of  the  Act 
itself.  The  Workmen's  romi)ensation  Art  first  came  into  effect  in  this  Province 
in  1<)14  following;  a  report  by  the  late  Chief  Justice  Meredith  who,  as  a  Royal 
C\)iiiniissioner,  had  conducted  an  encjuiry  into  eniploNers'  liability  laws.  The 
resultant  Act  pioneered  legislation  of  the  present  type  in  this  country.  This 
legislation  was  reviewed  and  reported  on  by  subsequent  Royal  Commissions,  the 
first  by  the  late  Mr.  Justice  Middleton  in  1932,  and  the  second  by  Mr.  Justice 
Roach  in  1950.  Reviews  of  similar  legislation  have  been  had  in  other  provinces 
from  time  to  time  over  the  years,  the  last  of  which  was  by  Mr.  Justice  Tysoe  in 
British  Columbia  in  1965.  In  each  case  the  Commissioner  reporting,  in  order  to 
evaluate  the  limited  scope  of  the  Act  under  review,  outlined  the  circumstances 
which  brought  such  legislation  into  existence  and  the  evils  it  was  designed  to 
remedy. 

Though  this  has  been  done  on  each  occasion,  I  again  present  a  short  outline 
of  the  historical  background  in  order  to  emphasize  once  more  the  principles  which 
underlie  legislation  of  this  type.  I  do  so  because  many  who  read  this  report  will 
not  have  had  the  benefit  of  reading  the  reports  of  my  predecessors,  but  more 
particularly  I  do  it  because  I  am  satisfied  from  the  submissions  made  and  the 
testimony  heard  that  today's  workmen  and  the  public  at  large  have  a  misconcep- 
tion of  the  principles  which  limit  the  degree  to  which  Workmen's  Compensation 
legislation  can  be  extended  and  which  distinguish  it  from  welfare  measures. 

That  such  a  misunderstanding  exists  is  not  to  be  wondered  at  as  it  is  now  over 
half  a  century  since  the  first  Workmen's  Compensation  Act  was  introduced  in 
1915  in  this  province.  Prior  to  that  time  under  the  common  law  the  workman 
who  suffered  injury  at  his  job  could  recover  compensation  therefor  onl\-  if  he 
brought  action  against  his  employer.  This  of  course  involved  delay  during  which 
he  was  without  pay  and  during  which  he  was  required  to  pay  his  medical  bills. 
In  the  event  that  he  sued,  he  could  recover  onl\-  if  he  could  establish  that  the 
emplo>'er  or  someone  for  whom  he  was  responsible  had  been  negligent,  the  sole 
duty  resting  upon  the  employer  being  to  take  reasonable  care  for  the  safety  of  his 
employees.  Even  when  such  negligence  was  established  by  an  action  at  law,  the 
emplo\cr  might  still  escape  a  judgment  by  proving  negligence  on  the  part  of  the 
employee  himself.  This  was  but  part  of  what  the  injured  workman  faced.  If 
successful  at  trial  he  might  be,  and,  more  often  than  not,  was,  faced  with  an  appeal 
from  the  Court's  decision.  Employers  were  financially  able  to  pursue  such 
appeals.  The  workman,  on  the  other  hand,  who  had  found  sufticient  resources 
to  finance  a  trial,  was  frequenth'  unable  to  proceed  to  appeal.  He  was  then  faced 
either  with  surrender  or  compromise.   A  further  hazard  was  that  though  successful 
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at  trial  he  might  face  difficulty  in  collecting  under  the  judgment  if  the  employer 
was  financially  weak,  particularly  if  the  judgment  was  for  a  large  amount. 

I  need  hardly  add  that  the  workman  who  surmounted  these  difficulties  had 
still  to  disburse  a  part,  perhaps  a  substantial  part,  of  the  judgment  recovered,  in 
payment  of  legal  fees  and  other  accounts. 

Mr.  Justice  Sloan  reporting  in  1952  upon  the  Workmen's  Compensation  Act 
in  British  Columbia  referred  to  the  bleak  hardships  faced  by  the  injured  man 
and  his  family  at  that  time.  From  his  experience  he  considered  that  but  20  to  30 
per  cent  of  workmen  recovered  compensation  for  their  injuries  and  that  only  after 
a  protracted  and  anxious  bout  with  the  law.  Estimates  based  on  certain  studies 
conducted  in  England  were  that  but  50  per  cent,  of  what  the  common  law  system 
cost  the  employer  ever  reached  the  employee.  By  contrast,  under  the  present 
Workmen's  Compensation  Act  in  this  province  some  90  per  cent  reaches  the 
employee.  It  is  also  to  be  noted  that  a  further  three  per  cent,  is  applied  towards 
the  achievement  of  safer  working  conditions. 

It  was  to  improve  this  system  that,  by  the  Workmen's  Compensation  Act  of 
1915,  a  new  concept  in  this  field  was  introduced.  By  it  the  common  law  rights 
of  the  emplo3^er  were  swept  aside  and  the  employer  was  made  responsible  for 
accidents  suffered  in  the  course  of  employment  without  regard  to  fault  on  the 
labourer's  part.  In  partial  compensation  for  the  loss  of  such  rights  the  amount 
which  the  employer  could  be  required  to  pay  was  made  subject  to  certain  limits. 
To  finance  this  plan  a  compensation  fund  supported  only  by  employers'  contribu- 
tions was  established.  The  Act  was  in  fact  a  compromise  between  industry  and 
labour.    Each  sacrificed  certain  rights  and  to  each  accrued  certain  benefits. 

Benefits  to  Workman 

1.  He  was  entitled  to  payment  of  55  per  cent,  of  remuneration  up  to  a 
certain  limit  without  the  necessity  of  establishing  fault  on  employer's 
part. 

2.  Negligence  by  workman  leading  to  or  resulting  in  accident  did  not  affect 
his  right  to  recover. 

3.  Compensation  commenced  immediately  following  a  seven  day  waiting 
period. 

4.  He  was  relieved  of  the  hazard  and  cost  of  litigation. 

5.  Recovery  was  no  longer  subject  to  the  hazard  of  collection.  The  financial- 
ly weak  employer  became  a  participant  in  a  joint  coverage  to  which  almost 
all  industries  contributed. 

6.  Awards  of  permanent  disability  were  made  for  life  without  regard  to  the 
hazards  of  loss  of  work,  sickness  or  old  age. 

7.  He  was  protected  from  suit  for  injuries  to  others  resulting  from  his 
negligence. 

Contributions  of  Labour 

1.  Seven  day  waiting  period  suffered  without  compensation, 

2.  45  per  cent,  diminution  of  income. 

3.  Loss  of  right  to  claim  damages  for  pain  and  suffering. 
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Benefits  to  Industry 

1.  r.iNiiicnt   limilcd  to  55  per  (ciit. 

2.  No  paNinciit   lor  p.iiii  .iiul  siilfcriii^. 

3.  I'\)r  those  within  S(  hcdiilc   I   the  benefit  of  a  mutual  insurance  scheme 
which  j)r()tt'{t('(l  in  particular  the  hnaiK  iall\'  weak  empIo\'er. 

4.  I*()ssil)le  heller  labour  relations  when  htii^atif)!!  absent. 

Contribution  by  Industry 

1.  Maiulalorv  i)a\iiienl  of  wattes  iij)  to  55  j)er  cent,  without   fault  havinj^ 
been  established. 

2.  Payment  of  fixed  amount  of  death  benefits,  burial  e.xpenses,  and  the  like. 

3.  I^\ill  cost  of  administration  of  the  Act. 

Since  1915  the  contribution  of  the  worker  has  been  diminished  and  that 
of  industry  has  been  increased  substantiall>'  in  the  following  instances: 

1.  Rate  of  compensation,  subject  to  ceiling,  has  been  increased  to  75  per 
cent,  of  earnings  up  to  $6,000  per  annum. 

2.  Costs  for  medical  aid  are  payable  from  the  time  of  accident. 

3.  Waiting  period  has  been  reduced  from  seven  days  to  three  full  calendar 
days. 

4.  Definition  of  "accident"  has  been  made  broader. 

5.  Rehabilitation  facilities  have  been  made  available  to  injured  workman. 

6.  Provision  has  been  made  for  supervision  and  cost  of  accident  prevention 
associations. 

The  general  concept  of  the  Act  finds  expression  in  the  following  extract  from 
the  report  of  Mr.  Justice  Roach  in  1950: 

"The  public  benefit  by  the  fact  that  the  worker,  though  disabled,  is  enabled 
to  retain  his  self  respect.  The  compensation  w^hich  he  receives  is  not  charity.  He 
has  in  fact  purchased  it.  If  the  accident  results  in  death  the  dependants  of  the 
worker  do  not  become  public  charges.  Society  as  a  whole  benefits  but  the  public, 
too,  pays  a  proportion  of  the  cost.  Its  share  is  that  part  of  the  cost  which  is  passed 
on  to  it  by  the  employer  and  such  part  as  may  be  contributed  out  of  the  Con- 
solidated Revenue  F'und  of  the  Province  towards  the  operation  of  the  Act  under 
the  provisions  in  the  Act  with  respect  thereto. 

"This  Act  should  be  considered  for  what  it  is  and  was  originalK'  intended  to 
be,  namely,  a  scheme  by  which  compensation  is  provided  in  respect  of  injuries  to 
workers  in  industry.  It  is  not  a  system  for  dispensing  charity.  It  is  not  unemploy- 
ment insurance.  It  is  not  social  legislation  for  the  purpose  of  elevating  the 
standard  of  one  group  in  society  at  the  expense  of  another. 

"I  will  have  occasion  to  point  out  later  that  certain  amendments  which  have 
been  introduced  into  the  Act  since  it  was  originally  passed  are  realK  in  the  nature 
of  social  legislation  and  a  departure  from  the  original  scheme  and  purpose  of  the 
Act.  The  effect  of  those  amendments  has  been  to  impose  upon  industry  burdens 
which  should  be  borne  by  societ\"  gencralh-. 
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"If  the  true  purposes  and  objectives  of  the  Act  are  adhered  to,  justice  will  be 
done  as  between  industry  and  labour.  If,  on  the  other  hand,  those  purposes  are 
lost  sight  of,  or  this  Act  from  time  to  time  be  regarded  as  a  convenient  place  into 
which  to  put  legislation  which  in  substance  is  social  and  not  compensatory,  it  may 
become  very  much  distorted.  In  the  result,  labour  will  continue  to  be  relieved 
from  unjust  burdens  from  which  it  suffered  too  long  under  the  common  law  but  an 
injustice  will  be  done  to  industry  by  placing  on  its  shoulders  burdens  which  should 
be  borne  by  society  generally." 

No  contributions  are  now  received  from  the  Consolidated  Revenue  Fund  of 
the  Province.  Mr.  Justice  Roach  in  the  above  passage  gives  expression  to  the 
underlying  principles  of  the  Act  as  they  were  conceived  b}^  Chief  Justice  Meredith 
in  1913  from  whose  report  the  first  Workmen's  Compensation  Act  came  into  ex- 
istence. At  that  time  no  alternate  measures  of  relief  were  available  to  an  injured 
workman  other  than  the  precarious  right  to  sue  his  employer.  Since  that  time 
there  has  been  a  great  proliferation  of  welfare  measures  in  the  federal,  provincial 
and  municipal  fields,  the  last  and  most  important  of  which  is  the  Canada  Pension 
Act  and  the  time  has  come  when  these  measures  must  be  considered  when  review- 
ing questions  of  compensation  under  The  Workmen's  Compensation  Act.  Because 
of  questions  which  will  undoubtedly  arise  as  to  their  relevance  I  shall  deal  with 
them  under  a  separate  heading.  Following  this  plan  questions  relating  to  the 
adequacy  of  compensation  under  the  present  Act  will  be  dealt  with  upon  the 
principles  stated  by  Mr.  Justice  Roach  without  reference  to  any  modifications 
that  may  be  considered  necessary  by  reason  of  other  legislation  which  may  affect 
compensation. 


XX 


COMPENSATION 


DISABILII  Y  PENSIONS  AND  AWARDS 

I'\)r  either  total  tcmporarN-  or  jxTmanont  disability  a  workman  is  entitlecl 
lo  periodic  pa\meiUs  of  75  per  cent,  ol  his  "average  weekly  earnings"  flurin^  the 
previous  twelve  months  or,  under  some  circumstances,  for  a  lesser  period.  F'or 
partial  temporary  or  i)artial  permanent  disability  a  proportionate  amount  is 
assessed  according  to  the  degree  of  disabilitN'. 

All  the  provisions  for  permanent  and  temporary  disability,  partial  or  total, 
are  subject  to  the  requirement  that  "average  earnings"  are  to  be  computed  so  as 
to  amount  as  nearly  as  possible  to  the  rate  per  week  or  month  of  the  workman's 
pay  but  they  must  not,  in  any  case,  exceed  $6,000.00  i)er  >ear,  referred  to  herein 
as  the  "wage  ceiling".  Where  employment  prior  to  the  accident  was  of  short 
duration  and  it  is  impracticable  to  compute  the  rate  of  pay  b\"  reference  to  the 
workman's  employment  at  the  time  of  the  accident  the  Board  may  take  into 
account  the  average  pay  earned  during  the  12-month  period  prior  to  the  accident 
by  a  person  in  the  same  type  of  employment  and  employed  by  the  same  em- 
ployers, and  in  those  cases  where  no  such  comparison  is  available  the  Board  may, 
in  computing  the  average  pay,  consider  the  earnings  of  a  person  in  the  same  type 
of  employment  in  the  same  locality.  These  rules  are  in  turn  subject  to  the  further 
provision  that  where  the  Board  deems  it  more  equitable  the  disability  allowance 
may  be  computed  having  regard  to  the  earnings  of  the  workman  "at  the  time  of 
the  accident". 

The  foregoing  benefits  are  subject  to  the  minimum  compensation  provisions 
in  section  43  of  the  Act.  The  minimum  compensation  for  temporary  total  dis- 
ability is  $30.00  a  week  and  for  permanent  total  disability  SIOO.OO  a  month  with 
proportionate  payments  in  each  category  for  partial  disabilities. 

The  main  submissions  to  this  Commission  regarding  disabilit\'  awards  to 
w^orkmen  were  five  in  number  namely: 

(1)  that  compensation  awards  should  be  of  a  greater  percentage  of  earnings 
than  the  75  per  cent,  allowed  b\'  the  present  Act; 

(2)  that  the  practice  followed  b\'  the  Board  in  its  calculation  of  average 
earnings  should  be  altered; 

(3)  that  the  wage  ceiling  which  establishes  the  maximum  compensation 
payment  should  be  abolished; 

(4)  that  in  the  case  of  temporary-  partial  disability  the  workman  should  be 
entitled  to  compensation  as  for  total  disability  until  he  is  able  to  resume 
his  emplo\ment; 

(5)  that  the  benefits  payable  under  fatal  accident  claims  should  be  ex- 
tended. 
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PERCENTAGE  OF  EARNINGS  AS  A  BASIS  FOR 
PENSION  COMPUTATION 

When  originally  enacted,  the  statute  provided  that  the  disabihty  pension 
would  be  based  upon  55  per  cent  of  the  workman's  average  income  computed  in 
accordance  with  the  statute.  The  percentage  was  increased  to  66f  per  cent  in 
the  year  1920  and  to  the  present  level  of  75  per  cent  on  January  1st,  1950. 

As  one  might  expect,  the  contributors  to  the  accident  fund  and  the  Schedule 
2  employers  have  made  submissions  to  me  to  the  effect  that  the  percentage  used 
in  the  computation  of  disability  pensions  should  remain  at  75  per  cent  of  the 
workman's  average  earnings.  Trade  unions,  on  the  other  hand,  have  proposed 
that  the  percentage  be  increased  either  to  100  per  cent  of  average  earnings  or  to 
something  between  75  per  cent  and  100  per  cent.  These  submissions  and  this 
portion  of  my  report  deal  with  the  basis  of  computation  of  the  initial  pension  and 
I  shall  treat  separately  proposals  that  the  initial  pension,  however  computed, 
should  be  subject  to  variation  in  the  future  in  the  event  that  the  real  value  of  the 
pension  declines. 

It  might  be  well  to  consider  at  the  outset  the  principle  upon  which  a  per- 
centage of  wages  prior  to  injury  was  selected  as  an  equitable  basis  for  calculation 
of  compensation.  As  stated  earlier  in  this  report,  the  concept  of  workmen's 
compensation  legislation  is  that  there  be  a  sharing  of  the  cost  and  consequences 
of  injury  between  the  worker  and  the  employer.  An  employer  contributes 
financial  support  to  the  fund  and  accepts  liability  without  fault.  The  workman's 
contribution  is  the  loss  he  suffers  after  the  injury  which  is  not  covered  by  com- 
pensation. 

In  this  type  of  risk  or  cost  sharing,  as  in  all  types  of  casualty  insurance,  it  is 
a  basic  concept  that  the  compensation  paid  out  of  the  fund  should  be  less  than  the 
income  of  the  recipient  would  have  been  had  there  been  no  disabling  accident. 
It  is,  accordingly,  difficult  to  reconcile  a  long-standing  concept  with  the  proposal 
made  by  several  of  the  trade  unions  that  the  rate  should  be  100  per  cent. 

In  addition,  it  was  pointed  out  in  a  number  of  submissions  that  allowances 
payable  out  of  the  fund  are  not  subject  to  income  tax  and  other  deductions  and 
that  substantial  savings  in  transportation  or  other  costs  would  occur.  If  a  work- 
man were  to  receive  100  per  cent  of  his  wages,  and  if  his  wages  were  less  than  the 
prescribed  wage  ceiling,  his  take-home  pay  would  at  least  equal  and  in  most 
cases  would  be  greater  after  injury  than  before  injury.  It  is  with  these  con- 
siderations in  mind  that  employer  organizations  appearing  before  this  Commis- 
sion have  asked  that  the  present  75  per  cent  rate  be  maintained.  In  some 
instances,  the  submissions  were  that  a  high  rate  would  promote  malingering;  in 
others,  that  a  lower  rate  would  increase  the  workman's  contribution  excessively. 

The  opposing  viewpoints  on  this  issue  are  well  illustrated  by  the  submissions 
of  International  Nickel  Company  of  Canada  Limited  on  the  one  hand  and  the 
United  Steelworkers  of  America  on  the  other.  In  the  International  Nickel  sub- 
mission an  illustration  was  given  of  a  single  man,  receiving  wages  at  the  rate  of 
$100  per  week,  who  receives  compensation  for  temporary  total  disability.  On  the 

2 


l)asis  ol  lilt'  |)i('scMit  si.itnic,  iIh-  disabilit >'  allowance  would  he  $75  jh-T  week, 
which  would  he  ret cixctl  wiihoni  dcdiu  tinii  for  taxes,  unemployment  insurance 
or  for  any  otiier  statutory  contribution.     The  same  man,  if  he  continued  to  work 

at  the  same  rate  of  i)a\'.  would  he  siibjiM  I   to  dcdu(  tions  as  follows: 

Wa^es SIOO.OO 

Deductions: 

Income   Tax $14.10 

Unemployment   Insurance .94 

Ontario  I  lospitalization .40  ] 

P.S.I .V) 

Group  Life  Insurance .71 

Sickness  and  Accident  Insurance .96 

(^mada  Pension  Plan 1.59 

Union  dues 1.25 

Estimated  monthly  transportation 

charge 2.50 

Total  Deductions 22.84 

Net  Take-home  Pay S77.16 

The  company  counsel  pointed  out  that  most,  if  not  all,  of  these  deductions  would 
not  be  payable  during  the  period  when  the  workman  was  receiving  disability 
allowances.  Even  though  exempted,  while  drawing  compensation,  from  the 
mentioned  payments  a  workman  might  still,  of  course,  suffer  a  loss  of  credit  or 
coverage  in  some  of  the  funds  or  plans.  In  any  event,  it  would  appear  from  the 
foregoing  example  that  the  workman  w^ould  receive  in  the  end  result  something 
very  close  to  his  pre-injury  net  take-home  pay. 

The  United  Steelworkers,  in  their  computation,  used  an  average  weekly 
pay  of  approximately  $58.00  to  produce  a  calculation  which  indicates  that  a 
compensation  payment  of  85  per  cent  of  average  earnings  might  be  expected  to 
produce  a  result  approximately  equal  to  the  pre-injury  take-home  pa\'.  The 
Union  recognized  the  principle  that  compensation  payments  need  not  be  based 
upon  100  per  cent  of  average  earnings  in  order  to  compensate  the  injured  work- 
man fully  for  his  loss  of  earnings  but  pointed  out  that  while  the  workman  is  saved 
some  deductions  during  the  time  on  compensation  he  still  must,  in  many  cir- 
cumstances, contribute  to  medical  plans  in  order  to  continue  his  family  coverage; 
and  unless  he  continues  pension  payments,  his  credit  in  the  pension  fund  does  not 
continue  to  climb  as  it  would  had  he  not  been  injured. 

Another  submission  was  that  of  the  International  l^nion  of  Mine,  Mill  and 
Smelter  Workers  (Canada)  wherein  it  was  submitted  that  benefit  pa\ments 
should  be  computed  on  the  basis  of  100  per  cent  of  average  earnings.  This  union, 
it  is  to  be  noted,  as  well  as  other  unions,  did  not  concur  in  the  Steelworkers* 
submission  that  the  compensation  basis  should  be  increased  to  85  per  cent  of 
earnings. 

The  Board  prepared  at  m>-  request  an  estimate  based  upon  the  1905  assess- 
ments of  the  cost  of  increasing  the  compensation  basis  to  80  per  cent  of  earnings. 


This  projection  is  as  follows: 

TABLE  1 

PROPOSED  BENEFIT  INCREASING  COMPENSATION 
BASIS  TO  80%  OF  EARNINGS* 

%  Increase 
Estimated  annual  additional 
cost $5,000,000  6.1  of  assessments 

*Not  applying  a  change  in  wage  ceiling. 

An  examination  of  the  statutes  in  other  provinces  indicates  that  75  per  cent 
is  the  highest  rate  of  compensation  in  any  province  in  Canada  and  with  few 
exceptions  is  the  highest  rate  anywhere.  In  those  jurisdictions  where  compensa- 
tion exceeds  75  per  cent,  the  maximum  weekly  allowance  falls  below  that  paid 
here. 

I  have  reached  the  conclusion  that  no  change  should  be  made  in  the  75  per 
cent  basis.  In  doing  so  I  am  motivated  by  a  recognition  of  the  original  concept  of 
Workman's  Compensation  legislation  and  secondly,  by  the  need  of  avoiding  a 
result  wherein  the  workman  would,  at  least  under  some  circumstances,  have  a 
greater  take-home  pay  after  injury  than  before.  Such  a  condition  would  contri- 
bute to  a  reduced  incentive  to  keep  claims  in  number  and  duration  to  realistic  pro- 
portions. It  is  not  desirable  for  this  reason,  if  for  no  other,  to  vary  the  present 
basis  of  calculation  of  compensation  under  the  Act,  and  I  therefore  recommend 
that  no  change  be  made. 

MAXIMUM  EARNINGS  ON  WHICH  COMPENSATION  IS  COMPUTED 

(WAGE  CEILING) 

At  the  present  time  the  statute  provides  a  ceiling  on  wages  which  may  be 
taken  into  account  in  the  computation  of  disability  allowances,  of  $6,000.00. 
Consequently,  the  effective  maximum  disability  allowance  is  75  per  cent  of 
$6,000.00,  or  $4,500.00  per  year.  This  provision  is  found  in  the  following  section 
of  the  Act: 

"44.  (1)  Average  earnings  shall  be  computed  in  such  a  manner  as  is  best 
calculated  to  give  the  rate  per  week  or  month  at  which  the  workman  was 
remunerated  but  not  so  as  in  any  case  to  exceed  the  rate  of  $6,000.00  per 
annum". 

The  submission  made  by  all  unions  appearing  and  by  the  Ontario  Federation 
of  Labour  speaking  for  the  member  unions  in  Ontario  of  the  Canadian  Labour 
Congress  was  that  the  ceiling  should  be  abolished  and  that  benefit  payments  should 
be  based  upon  100  per  cent  of  earnings  lost.  In  support  of  this  argument  the 
representative  of  the  United  Steelworkers,  for  example,  pointed  out  that  a  steel 
mill  employee  might  earn,  without  overtime,  in  excess  of  $12,000.00  per  year  and, 
as  an  example,  under  a  current  collective  agreement  in  Hamilton,  a  journeyman 
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[)liinil)('r,  without  ovcitinic  .iiid  fully  cniplo\'ccl,  vvoiiIH  earn  $10,500.00  |)er  year. 
Reliance  was  |)la(('(l  ii|)()ii  the  rcconum-ndat ion  of  Sir  William  Meredith  in  his 
r('j)ort  made  in   1*M,^  in  ulii(  li  he  said 

"...  1  tluTefore  recommend  ili.ii   I  lie  dr.ift  lall  l)e  amended  by  adding  the 

lollowin^  to  sub-section  1  ol  section   V): 

'But  not  so  as  to  exceed  in  any  case  the  rate  of  S2,000.  [)er  annum*. 
It  no  such  limit  is  prescribed  the  result  would  be  that  the  small  em[)loyer, 
in  the  case  ol  an  accident  happenint(  in  anr)ther  establishment  to  a  highly 
paid  official,  would  be  unduK'  burdened.  I  j)ropose  $2,000.  as  the  limit  be- 
cause that  sum  is  j)robably  the  maximum  amount  earned  in  a  year  by  the 
hit^hest  paid  wage  earner". 

This,  it  was  urged,  must  be  interpreted  to  mean  that  under  the  original  scheme 
of  the  Act  workmen  were  to  be  entitled  to  compensation  by  reference  to  their 
yearly  earnings  without  any  ceiling  and  therefore  that  his  concept  of  the  Act 
has  been  departed  from  and  should  be  restored.  The  brief  by  the  Ontario 
Federation  of  Labour  pointed  out  that  under  present  legislation  a  wage  earner 
in  the  highest  bracket  might  have  to  accept  compensation  for  but  40  to  55  per 
cent  of  his  earnings. 

Representatives  of  management  asked  that  the  ceiling  be  retained,  most  of 
them  asking  that  it  be  at  the  present  level  of  86,000.00.  Only  one  suggested  an 
increase.  The  Retail  Council  of  Canada  in  its  brief  felt  that  the  present  ceiling 
should  be  continued  until  "the  earnings  of  a  preponderance  and  we  would 
suggest  a  substantial  preponderance  of  employees  covered  by  the  Act  exceed  the 
existing  maximum".  The  Canadian  Manufacturers'  Association  on  the  other 
hand  favoured  an  adjustment  where  necessary  to  maintain  it  "in  the  same 
kind  of  relationship  to  overall  wages  as  ...  in  the  past".  Those  who  opposed  a 
change  did  so  upon  the  ground  that  a  true  insurance  scheme  would  produce 
sufficient  replacement  of  income  to  enable  the  average  workman  and  his  family  to 
meet  their  obligations.  In  its  brief  the  International  Nickel  Compan\-  Limited 
submitted  that  no  justification  had  been  advanced  for  a  higher  ceiling.  Reference 
was  made  to  the  original  concept  of  the  plan  whereby  the  full  cost  of  compensa- 
tion, carried  as  it  is  by  the  employer,  represents  the  employer's  contribution, 
and  the  contribution  of  the  emplo>'ee  is  the  injury  and  loss  of  compensation 
which  he  has  suffered.  The  company  submitted  that,  by  the  increase  of  the  per- 
centage of  wages  payable  and  successive  changes  in  wage  ceilings  over  the 
years,  the  employees'  contribution  has  been  greatly  minimized  and  that  any 
additional  employer  contribution  b\'  removal  of  the  wage  ceiling  would  result  in 
a  substantial  departure  from  the  original  scheme  of  the  Act. 

This  conflict  of  views  has  been  a  matter  of  consideration  b\-  the  various 
Commissioners  who  have  had  to  review  Canadian  compensation  Acts.  The  most 
recent  review  is  by  Mr.  Justice  Tysoe  in  his  report  made  for  British  Columbia  in 
1965  in  which  he  states: 


"Chief  Justice  Turgeon  held  an  inquiry  into  workmen's  compensation  in 
Manitoba  in  1958.    In  his  Report  he  said: — 

'Sir  WilHam  Meredith's  selection  as  a  standard  of  the  wage  earnings  of  the 
highest  paid  wage  earner  is  no  longer  followed  but  has  given  way  to  other 
considerations.  When  the  matter  is  discussed  now  it  is  pointed  out  that  men 
with  larger  salaries  should  be  expected  to  provide,  in  part  at  least,  for  their 
own  insurance,  and  that,  unless  a  maximum  is  set  under  the  Act,  assessments 
in  some  industries  would  become  unduly  burdensome.' 

Chief  Justice  Sloan  in  his  1942  Report  said: — 

'The  reasons  for  the  inclusion  of  the  maximum  principle  and  the  consequent 
exclusion  of  the  highly  paid  wage-earner  or  salaried  executive  from  the 
benefits  of  the  Act  are  generally  regarded  to  be,  first,  that  the  Act  is  designed 
to  protect  those  who  are  unable,  because  of  their  low  income,  to  carry  any 
accident  insurance.  Those  in  the  higher  income  brackets  are  considered 
able  to  protect  themselves.  Secondly,  the  compensation  awarded  highly 
paid  workers  would,  in  hazardous  occupations,  tend  to  increase  compensa- 
assessments  on  small  industries  in  those  classes  to  an  unduly  high  rate.' 

"I  am  old  fashioned  enough  to  believe  that  thrift  and  saving  for  a  rainy  day 
are  virtues.  Responsible  individuals  still  practice  them,  though  perhaps  not 
to  quite  the  same  extent  as  when  I  was  a  young  man. 

"I  utterly  reject  the  proposal  that  there  be  no  maximum  at  all  on  average 
earnings;  I  have  no  doubt  that  there  should  be  such  a  maximum.  The  amount 
must  necessarily  be  a  somewhat  arbitrary  one  for  the  variables  are  innu- 
merable. A  man  may  be  single  and  have  only  himself  to  keep.  Another  man, 
though  married,  may  have  a  wife  who  works  and  contributes  to  the  family 
income.  Still  another  married  man  may  have  an  invalid  wife.  Another 
married  man  may  have  one  child  or  a  number  of  children  to  support  and 
maintain.  Examples  such  as  these  could  be  multiplied.  Compensation 
rates  cannot  be  based  on  individual  needs.  Anything  akin  to  a  means  test 
must  not  be  introduced  into  workmen's  compensation,  for  that  is  for  social 
welfare.  Lacking  it,  one  can  work  only  on  fair  averages.  The  difficulty  is, 
of  course,  to  determine  the  mean  ..." 

I  am  in  accordance  with  the  views  expressed  in  the  above  quotation.  While 
recognizing  that  arguments  advanced  to  this  Commission  to  the  contrary  by 
union  representatives  were  honestly  and  sincerely  made  I  feel  that  they  misap- 
prehend the  basic  scheme  of  the  Act.  As  a  consequence  I  have  reached  the 
conclusion  that  to  remove  the  ceiling  established  by  section  44  (1)  entirely 
would  do  violence  to  a  concept  which  has  now  become  deeply  embedded  in  the 
scheme  of  workmen's  compensation.  My  recommendation  is  that  a  wage  ceiling 
should  be  retained.  Those  in  the  higher  wage  brackets  are  usually  to  be  found 
in  the  larger  industries.  If  not  already  protected  by  insurance  schemes  or  the 
collective  agreements  under  which  they  work  a  measure  of  protection  can  be 
secured  in  the  latter  way  or  by  private  insurance  coverage.  I  do  not  feel  that 
industry  should  be  called  upon  to  support  by  compensation  a  standard  of  living 
experienced  by  the  small  percentage  of  labourers  in  the  highest  wage  bracket. 
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'I'his  I). IS  l)ccii  I  he  ])()li(  y  .Mioptcd  l)\  ,ill  ( '.in;i(li.iii  provinces.  The  ceiliiiKS 
rlscwluTc  iirc*: 

Alln-ita $5,600  I'riiuc  luKvard  Island S.S.OOO 

Hritisli  Colnnihia sS6,6()()  Ou('I)ct S.S.fKK) 

*Manit()l)a S6.6()0  Saskatchewan S6.000 

New  liiiinswick sS5,000  Nort Invest  TerritDries S4..S00 

Newfoundland sS5,000  N'nkon $4,000 

Nova  Scotia $5,000 

*The  (unounl  in  Manitoba  was  increased  to  $6,600  on  April  1st,  l')67 . 

At  tlie  present  time  none  of  the  other  provinces  provides  for  a  variable  or 
automat icalK'  adjusted  wa^e  ceiling.  In  the  event  that  the  wa^e  ceiling  is 
increased  either  arhitrariK'  or  by  wa\'  of  a  variable  statutory  formula  such  an 
increase  should  relate  only  to  future  pensions. 

Mr.  Justice  'r>'soe  made  the  su.u:t^estion  "that  the  maximum  as  it  exists  from 
time  to  time  be  increased  by  $1,000  as  often  as  the  year-end  statistics  of  the 
Board  show  that  45  per  cent  or  more  of  the  lepjitimate  claims  for  time-loss 
compensation  arising  during  the  year  are  by  workmen  with  actual  gross  earnings, 
during  the  12-month  period  immediately  preceding  the  occurrence  giving  rise  to 
their  respective  claims,  of  more  than  the  existing  maximum,  and  that  not  less 
than  20  per  cent  of  such  workmen  (being  four-ninths  of  such  45  per  cent)  had 
actual  gross  earnings  during  the  12-month  period  of  at  least  SI, 000  more  than 
the  existing  maximum". 

There  have  been  periodic  adjustments  by  the  legislature  of  the  ceiling 
figures  in  the  Act  as  the  average  wages  of  w^orkmen  have  increased.  As  this  will 
presumably  become  necessary  from  time  to  time  in  the  future  as  it  has  in  the  past 
it  is  desirable  that  authority  be  given  the  Board  to  make  such  adjustments  auto- 
matically. To  achieve  this  result  I  propose  an  amendment  to  allow  an  adjust- 
ment of  $1,000  upwards  in  the  ceiling  whenever  Board  statistics  for  the  previous 
year  indicate  that  more  than  45  per  cent  of  workmen  receiving  compensation  are 
receiving  more  in  pay  than  the  existing  maximum.  I  shall  make  this  recom- 
mendation. 

It  is  necessary  also  to  review  the  situation  as  it  exists  at  present  and  to 

consider  what  change,  if  any,  should  be  made  now.    For  this  purpose  the  Board 

has  furnished  the  following  tables: 

TABLE  2 

ACTUAL  EARNINGS  FOR  PER.\LANENT  DISABILITY  AWARDS 
1965 — Initially  Settled  Claims  (Provisional) 

Annual  Earnings 

Under  $6.000 

$6,000  and  under  $6,500 

6.500  and  under     7.000 

7,000  and  under     7.500 

7,500  and  under    8.000 

8,000  and  under    8,500 

8,500  and  under    9.000 

9,000  and  under    9.500 

9,500  and  under  10,000 

10,000  and  over 

6,000  and  over,  exact  amount  unknown 


'umber 

Percentage 

Claims 

of  Claims 

2.879 

89.6 

95 

3.0 

66 

2.1 

44 

1.4 

M 

1.0 

13 

0.4 

12 

0.4 

6 

0.2 

7 

0.2 

8 

0.2 

49 

1.5 

Earnings  were  in  e.xccss  of  $6,000  in  10.4Vt  of  claims.  3,211 


TABLE  3 

ACTUAL  EARNINGS  FOR  TEMPORARY  TOTAL  DISABILITY  AWARDS 
3rd  Quarter  1965 — Initially  Settled  Claims 

Annual  Earnings  Over  $6,000  No.  of  Claims    Percentage 

$6,000  and  under  $6,500 1,499  6.5 

6,500  and  under    7,000 780  3.3 

7,000  and  under    7,500 679  2.9 

7,500  and  under    8,000 456  2.0 

8,000  and  under    8,500 308  1.3 

8,500  and  under    9,000 133  0.6 

9,000  and  under    9,500 139  0.6 

9,500  and  under  10,000 62  0.3 

10,000  and  over 174  0.7 

Earnings  were  in  excess  of  $6,000  limit  in  18.2%  of  claims. 

Estimated  figures  for  1966  indicate  that  earnings  would  exceed  the  limit  of  $6,000  in  25.2% 
of  the  claims. 

As  will  be  seen  it  would  appear  from  the  latter  table  that  25.2  per  cent  ot 
claimants  would   be  over   the  wage   ceiling  in    1966.     Very  substantial   wage 
increases  continue  to  be  made  and  it  is  reasonable  to  assume  that  at  the  time 
when  this  report  appears  a  higher  percentage  of  claimants  will  be  receiving  wages 
in  excess  of  $6,000.  per  annum.    In  these  circumstances  it  will  not  be  looking  far 
into  the  future  to  see  a  time  when  45  per  cent  of  claimants  will  be  receiving 
more  than  $6,000.    While  that  position  has  not  been  reached  as  yet  it  would 
seem  desirable  to  anticipate  it.   There  is  no  assurance  that  my  recommendation 
for  automatic  changes  will  be  acted  upon  in  which  case  I  am  called  upon  to  make 
a  recommendation  either  for  or  against  a  change  at  this  time.    The  Board  has 
reported  to  me  that  the  estimated  annual  cost  of  increasing  the  ceiling  to  $7,000. 
per  annum  would  be  $1,800,000.  involving  an  increase  in  assessment  of  2.2  per 
cent.    I  consider  it  necevSsary  in  view  of  the  number  of  working  men  now  earning 
more  than  $6,000.  per  year  to  effect  some  change.    The  present  rate  dates  from 
1963.    I  have  decided  that,  as  the  time  when  45  per  cent  of  the  working  force 
will  be  over  that  limit  is  close  at  hand,  a  change  to  a  ceiling  of  $7,000.  is  justi- 
fied and  will  avoid  the  necessity  of  a  further  change  for  some  considerable 
time.    Amendments  to  sections  44  (1)  and  122  will  be  necessary. 

Recommendations 

(1)  Sectiofi  44  (1)  of  the  Act  should  he  amended  by  substituting  for  the  figure 
''$6,000r  in  the  last  line  thereof  the  figure  ''7,000r 

(2)  Section  122  of  the  Act  should  be  amended  by  substituting  after  the  word 
''than''  in  the  last  line  the  words  ''the  rate  of  annual  earnings  established 
under  subsection  44  (-/)." 

(3)  That  an  amendment  be  made  to  permit  the  Board  to  increase  the  maximum 
earnings  figure  by  $1,000.  whenever  the  year  end  statistics  of  the  Board  show 
that  45  per  cent  or  more  of  the  allowed  claims  for  lost  time  compensation 
during  that  year  were  by  workmen  with  gross  earnings,  during  the  twelve 
months'  period  preceding  the  occurrence  giving  rise  to  their  claims,  of  more 
than  the  existing  maximum. 
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AVFR\(;i:  i:armn(;s 

Tlic  si.iliilc  |)i()\i(lcs  ill  sc(  tioii  10  that  iov  tciii|>orary  total  disability  the 
workmen's  compeiisalioii  sli.ill  he  (■()iiii)iite(l  with  reference  to  his  average  weekly 
eaniiniis  "during  the  previous  12  months".  I-or  iH-rmanent  flisahihty  section 
42  i)r()vi(les  for  llu*  calculation  oi  average  wcekK'  earnings  upon  the  same  basis. 
Section  44  af)j)ears  to  be  in  conllict  with  the  provisions  of  the  above  sections. 
Sul)sectioii  (1)  of  section  44  [)rovi(ies  for  the  comf)utation  oi  average  earnings  in 
such  a  manner  "as  is  best  cah  nl  itcd  to  ^ive  the  rate  [)cr  week  or  month  at  which 
the  workman  w.is  remunerated".  Subsections  (2)  and  (3)  contain  special  provi- 
sions for  comi)utati()n  in  case  of  shortness  of  service  or  casual  em|)lo\ment,  and 
for  a  case  where  the  workman  had  concurrent  emi)lo\'ment  with  two  or  more 
emplo\ers.  Subsection  (6)  in  turn  j)rovi(ies  "Where  in  any  case  it  seems  more 
etjuitable,  the  Board  may  award  compensation  having  regard  to  the  earnings  of 
the  workman  at  the  time  of  the  accident". 

On  the  authority  of  section  44,  subsections  (1)  and  (6),  the  Board  has 
adopted  the  practice  of  accepting  the  earnings'  record  for  four  weeks  prior  to  the 
accident  as  the  basis  for  comi:)utation  of  average  weekly  earnings  in  place  of  the 
12  month  period  specified  in  section  40,  in  all  awards  for  temporary  disability. 

Objection  to  this  practice  was  voiced  by  the  Board  of  Trade  of  Toronto  and 
by  the  Automotive  Transport  Association,  the  objections  taken  being  that, 
as  a  result  of  adopting  it,  substantial  lay-offs  during  the  year  may  be  ignored, 
that  in  a  time  of  rising  wages  the  top  wage  will  be  within  the  last  four  weeks,  and 
that  overtime  immcdiatch'  preceding  the  accident  might  distort  the  true  wage 
picture.  I  am  informed  by  Board  officials  that  its  present  practice  originated 
during  the  time  of  the  last  war  when  numerous  complaints  were  received  from 
management  that,  because  of  labour  shortages  and  an  increasing  work  force,  it 
was  difficult  to  supply  a  workman's  wage  record  for  12  months.  That  situation 
has  not  changed  and  it  is  the  opinion  of  the  Board  not  only  that  industry 
generally  is  opposed  to  any  return  to  a  1 2  month  requirement  but  that  the  greatest 
difficult)-  and  much  dela>'  would  be  experienced  if  the  present  practice  were  to  be 
changed.  In  view  of  these  considerations  and  the  fact  that  all  but  two  of  those 
representing  industry  failed  to  raise  objections,  I  would  recommend  no  change 
in  the  present  practice  regarding  temporary  disability. 

The  difficulties  mentioned  do  not  present  themselves  to  the  same  degree  with 
permanent  awards  for  the  number  of  these  is,  relatively,  not  large.  On  all  these 
the  Board  bases  its  awards  on  the  12  month  average  and  this  practice  should 
also  be  continued. 

There  appears  to  be  an  unintended  but  serious  restriction  on  the  flexibility 
with  which  the  Board  may  approach  the  question  of  determining  the  applicable 
average  earnings  in  those  cases  where,  after  the  accident  from  which  the  disa- 
bility has  arisen,  a  man  has  been  able  to  return  to  work  and  later  finds  it 
necessary  through  recurrence  to  again  discontinue  work.  By  section  40a  the 
Board  may  compute  the  allowance  for  temporar\-  disability  in  the  case  of  a 
workman  "who  has  been  awarded  or  at  an\-  time  in  the  future  is  awarded  compen- 
sation for  permanent  disability"  either  upon  his  earnings  at  the  date  of  the 
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original  accident  or  at  the  date  of  the  recurrence.  It  does  not  provide  a  similar 
basis  of  assessment  for  a  workman  who  has  suffered  a  temporary  disability,  who 
returns  to  work,  and  who  suffers  a  recurrence.  There  appears  to  be  no  valid 
reason  for  failure  to  provide  in  the  latter  instance  the  relief  that  is  made  possible 
to  the  man  who  has  a  permanent  disability  award.  I  would  recommend  a  change 
in  this  section  in  the  form  which  I  shall  later  outline. 

Some  representations  were  also  made  by  men  in  receipt  of  permanent 
pensions  who  had  returned  to  work  but  were  unable  to  continue.  These  workmen 
felt  that  their  permanent  pension  should  be  based  upon  their  earnings  at  the  time 
of  the  subsequent  discontinuance  following  temporary  disability  and  not  upon 
those  earnings  prior  to  the  accident.  I  am  unable  to  accede  to  this  submission. 
I  realize  that  a  change  of  the  nature  suggested  might  furnish  an  incentive  to 
some  workmen  to  rehabilitate  themselves  who  might  not  otherwise  make 
the  effort.  To  make  such  a  change,  however,  would  result  in  the  few  workmen 
able  to  place  themselves  in  the  position  mentioned  receiving  permanent  compen- 
sation upon  a  different  basis  from  all  the  others.  That  consideration  impels  me, 
with  some  regret,  to  decide  that  no  alteration  in  the  section  to  provide  for  the 
cases  mentioned  can  be  made. 

Recommendations 

I  RECOMMEND  THAT 

(1)  Computation  of  average  earnings  in  determining  permanent  disability 
compensation  under  section  42  should  continue  to  he  based  upon  the  12 
month  average  as  presently  described  in  section  40. 

(2)  Section  40  providing  as  it  does  for  computation  of  average  earnings  in 
connection  with  temporary  disability  allowances  should  not  be  changed. 
The  Board  may,  however,  upon  the  authority  of  section  44  (i)  and  (6) 
continue  its  present  practice  of  accepting  a  shorter  work  period  in  cases  of 
temporary  disability. 

(3)  The  discretionary  power  granted  in  section  44,  subsections  (1)  and  (6) 
should  be  made  subject  to  the  limitation  that  it  shall  not  apply  to  computa- 
tions under  section  42. 

(4)  Section  40(a)  should  be  amended  by  striking  out,  in  the  first  three  lines  of 
the  section,  the  following  words:  ''Where  a  workman,  who  has  been  awarded 
or  who  at  any  time  in  the  future  is  awarded  compensation  for  permanent 
disability  and  inserting  in  place  thereof  the  following  words: 

''Where  a  workman,  who  has  become  entitled  to  benefits  under  the  Act'' 

so  that  the  section  as  revised  will  read  as  follows: 

"Where  a  workman,  who  has  become  entitled  to  benefits  under  the  Act 
and  has  returned  to  employment  becomes  entitled  to  payment  for  temporary 
disability  by  reason  of  any  matter  arising  out  of  the  original  accident, 
the  compensation  payable  for  such  temporary  disability  shall  be  paid  on 
either  the  average  weekly  earnings  at  the  date  of  the  accident  or  the  average 
weekly  earnings  at  the  date  of  recurrence  of  the  disability,  calculated  in  the 
manner  set  out  in  section  40,  whichever  is  the  greater  \ 
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TEMPORARY  PARTIAL  DISAHIM  lY 

The  i)rovisi()n  for  comiKMisation  lor  partial  disability  is  section  41.  It  reads: 
"41.  Where  (enii)orar\'  partial  disability  results  from  the  injury,  the 
ronipensatiou  shall  be  a  weekly  payment  of  75  i)er  rent  of  the  difference 
between  the  avera^^e  weekly  earnings  of  the  workman  before  the  accident 
and  the  averaij:e  amount  that  he  is  earning  or  is  i)hysically  capable  of  earning, 
as  determined  b\  the  Uoard,  in  sonic  suitable  emplo\nient  or  business  after 
the  accident,  and  is  pa>'able  so  lont(  as  the  disability  lasts,  and  subsection  3 
of  section  42  applies". 

Many,  though  not  all,  injured  workmen  are  compensated  for  some  time 
following  an  accident  upon  a  total  disability  basis.  When  at  a  later  date  the 
attending  physician  or  other  medical  authority  certifies  the  workman  as  partially 
recovered  and  fit  to  do  light  work  it  is  the  general  practice  of  the  Board  to  reduce 
full  compensation  payments  by  50  per  cent.  In  a  certain  number  of  cases 
compensation  may  be  reduced  to  25  per  cent.  The  50  per  cent  figure  is  adopted 
and  continued  in  most  cases  to  avoid  the  necessity  of  varying  the  award  from  time 
to  time  according  to  whether  the  disability,  using  examples,  was  a  70  per  cent 
one  or  a  10  per  cent  one.  The  practice  described  is  considered  to  be  a  rough 
compliance  with  the  terms  of  the  section  which  restricts  compensation  to  75 
per  cent  of  the  difTerence  between  what  a  man  was  earning  and  what  he  earns  or 
is  physically  capable  of  earning. 

This  provision  has  been  the  cause  of  numerous  submissions  to  this  Com- 
mission. Protests  have  come  from  unions,  members  of  parliament  and  from  a 
number  of  individuals.  All  arise  from  the  fact  that  in  many  instances  men  are 
unable  to  find  partial  employment  and,  as  a  consequence,  must  seek  help  under  the 
unemployment  insurance  scheme  or,  in  some  cases,  from  local  sources.  In  some 
industries,  particularly  the  larger  ones  where  there  is  a  wide  variety  of  jobs,  it  is 
possible  to  find  work  for  men  in  the  above  category.  If  a  man  is  re-employed 
with  no  wage  loss  and  the  employer  indicates  a  loss  in  value  of  services,  temporary 
partial  disability  payments  based  on  value  of  services  are  paid  to  the  employer. 
Partial  disability  must  be  supported  by  medical  evidence.  In  many  cases, 
however,  particularly  with  woodsmen,  w^orkers  in  the  construction  industry, 
workers  in  some  mines  and  in  other  fields,  such  work  is  not  available.  The 
submissions  by  all  who  protested  were  that  a  disabled  workman  should  be  paid 
full  compensation  till  re-employed  or  till  light  work  is  found  for  him.  The 
complaints  are  directed  to  the  provision  itself  and  not  to  the  Board  which 
must  comply  with  the  Act.  The  Board  does  seek  to  give  a  measure  of  relief  in 
places  where  no  possibility  of  light  w^ork  exists  by  keeping  a  worknian  on  full 
compensation  for  a  limited  time  after  he  has  been  reported  fit  for  light  duty  but 
it  is  unable  to  go  further  than  that. 

There  can  be  no  doubt  that  distress  is  suffered  by  many  who  are  unable  to 
find  the  work  necessary  to  supplement  the  compensation  pa\ment.  It  is  a 
problem  which  has  been  the  subject  of  complaint  to  ever\'  Commissioner  who  has 
had  to  deal  w^ith  compensation  matters.  To  reach  an  answer  one  has  to  go  back 
again  to  the  principle  of  the  Act  which  is  that  every  workman  must  receive,  at 
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the  expense  of  the  employer,  compensation  for  the  degree  of  disabihty  suffered. 
The  concept  cannot  be  stretched  to  require  an  employer  to  insure  that  every 
injured  employee  will  find  re-employment.  If  there  is  no  work  available  when  a 
man  recovers,  the  employer,  under  any  concept  of  compensation,  cannot  be 
required  to  find  work  for  him.  The  same  applies  to  the  man  who  goes  on 
permanent  partial  disability.  He,  too,  must  seek  employment  suitable  to  his 
lessened  capacity  but  it  has  never  been  suggested  that  the  employer  should  be 
made  to  compensate  for  more  than  the  functional  loss,  or  that  the  employer  is 
required  to  re-employ  or  find  work  under  these  circumstances.  Though  compen- 
sation may  be  assessed  on  a  different  basis  in  temporary  partial  from  that  in  per- 
manent partial  disability  cases  there  can  be  no  justification  for  awarding  to  the 
temporarily  disabled  that  which  is  denied  to  the  permanently  disabled.  The 
government  in  its  unemployment  insurance  legislation  recognizes  its  responsi- 
bility to  those  who  are  out  of  work.  This  welfare  measure  takes  over  where 
the  Act  ends  and  the  workman  at  that  "stage  is  in  no  different  position  from  that 
of  any  other  workman  unable  to  find  a  job. 

On  several  occasions  during  the  hearings  it  was  said  that  workmen  placed  on 
partial  disability  allowances  were  unable  to  draw  unemployment  insurance. 
That  these  opinions  were  in  error  appears  from  the  following  letter  filed  with  the 
Board. 

Department  of  Citizenship  and  Immigration 

CANADA 

305  Rideau  Street, 
Ottawa  2,  Ontario 
22  September,  1966. 

Mr.  G.  A.  Johnston,  Secretary, 

The  Royal  Commission  on 

The  Workmen's  Compensation  Act, 

67  Richmond  Street  West,  Toronto  1,  Ontario. 

Dear  Mr.  Johnston: 

This  refers  to  your  letter  of  September  13  concerning  the  question 
of  whether  a  workman  who  has  a  temporary  partial  disability  would 
receive  assistance  from  the  National  Employment  Service  in  placing 
him  in  employment. 

The  National  Employment  Service  would  not  refuse  assistance  to 
an  individual  in  the  circumstances  described  in  your  letter.  In  fact, 
this  person  would  fall  in  the  category  of  those  applicants  who  require 
particular  and  specialized  attention.  He  would  be  interviewed  and 
counselled  by  the  Special  Services  Branch  and  be  referred  to  suitable 
employment  that  he  was  physically  capable  of  doing. 

I  trust  this  will  answer  your  enquiry.  However,  if  you  wish  further 
information  please  contact  me  again. 

Yours  sincerely, 
G.  G.  Duclos, 

Assistant  Deputy  Minister  and 
Director  General — Manpower. 
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It  ;i|)i)('ars  iliil  (roiihic  docs  arise  in  many  rases  where  ir.idesinen  such  as 
plimihns,  rcliisc  t(»  k  (cpt  available  li^li'  work  except  in  their  ciwii  trades.  The 
loss  of  iinemi)lo\  iiieiit  iiisiirarKc  iiiider  those  circunislaiices  dei>eiids  of  cr>ursc 
iil)()ii  the  decision  ol  t he  workinaii  himself  and  does  not  justify  the  view  that  such 

insiii  .nice  is  ima\'.iil.il  )le. 

As  I  have  mentioned,  the  demand  lor  the  same  (ompensation  fr)r  lenijKirary 
partial  disabililN'  as  Im-  temi)orar\'  total  disal)ilit\'  has  been  before  every 
Coniniissioner  in  Canada  who  lias  had  to  consider  Workmen's  ComiKjnsation 
lei;islation.  l^ach  report  has  contained  a  len^tiu'  review  of  the  principle  which 
all  a.uree  preclndes  aw.iidin};  full  comiK-nsation  ihrouKhout  to  the  temiK^rarily 
partialK'  disal)led  workman.  H\-  reason  of  the  fact  that  the.se  ref)orts,  which  are 
available,  discuss  so  fnll\'  the  ari^uimenls  for  and  ai^ainst  the  relief  now  .souj^ht  I 
have  felt  it  unneccssar\  to  do  more  than  state  my  reasons  in  the  brief  manner 
found  above.  They  disclose  that  I  am  not  prepared  to  make  a  recommendation 
for  an\-  chanjj^c  in  section  41. 

I  discuss  elsewhere  the  work  of  the  Board  in  rehabilitation  matters.  There 
was  a  wide  discussion  of  the  problem  when  evidence  was  heard  relatin,i(  to 
compensation.  While  1  have  felt  unable  to  accede  to  the  representations  made 
regarding  compensation  I  can  recommend,  and  do,  that  there  be  redoubled  efforts 
by  the  Board  to  find  work  for  men  who  are  disabled  either  partially  or  per- 
manently. The  employer  as  well  as  the  employee  benefits  when  the  man  gets  back 
to  work  and  no  problem  of  compensation  then  presents  itself.  1  am  informed 
that  a  more  vigorous  effort  by  the  Board  is  alread\-  under  way.  It  will  have  the 
full  approval  of  both  labour  and  management. 

FATAL  ACCIDENT  BENEFITS 

The  compensation  allowances  payable  on  the  death  of  a  workman  from  a 
compensable  injury  are  found  in  several  parts  of  the  statute.  The  specific  benefits 
ma>'  be  summarized  as  follows: 

(a)  a  burial  allowance  of  $300.00  and  necessar\-  transportation  e.xpenses 
together  with  a  lump  sum  pa>-ment  to  the  widow  of  S300.00; 

(b)  a  widow  or  invalid  husband  may  receive  an  allowance  of  S75.00  monthly 
and  if  there  are  children,  the  allowance  is  increased  b>'  S40.00  for  each 
child  under  16  years  of  age,  $50.00  monthly  for  each  child  if  there  is  no 
widow.  These  allowances  are  pa\able  to  the  age  of  16  with  discretion 
in  the  Board  to  continue  the  payment  beyond  that  age  in  certain 
circumstances,  including  those  cases  where  the  child  is  continuing  his  or 
her  education; 

(c)  where  the  dependants  are  persons  other  than  the  spouse  or  children, 
the  Board  may  pa>-  a  monthK  allowance  not  exceeding  $100.00  lo  the 
deceased  workman's  dependants. 

All  these  allowances  are  subject  to  a  maximum  ccjual  to  the  average  monthly 
earnings  of  the  workman  and  to  a  minimum  which,  regardless  of  all  other  con- 
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sideratlons,  in  the  case  of  a  widow  is  a  monthly  allowance  of  $75.00  together 
with  $40.00  for  each  child  under  16  years  of  age,  but  which  minimum  is  not  to 
exceed  $150.00  monthly  in  all. 

The  widow's  allowance  (but  not  those  of  dependent  children)  terminates  on 
re-marriage.  She  then  receives  a  lump  sum  payment  equal  to  two  years' 
allowance. 

Many  features  which  I  shall  now  discuss  concerning  the  benefits  mentioned 
were  the  subject  of  submissions  at  the  inquiry. 

Burial  Expenses 

The  Ontario  statute  provides  for  a  $300.00  limit  on  burial  expenses.  The 
limits  in  other  provinces  are  as  follows: 

Maximum  Maximum  Limit  for 

Limit  Transporting  Body 

Province  for  Funeral  for  Burial 

Alberta $250  $100  (only  transportation  expenses  with- 
in the  province  are  allowed) 

British  Columbia $350  $100  (only  transportation  expenses  with- 
in the  province  are  allowed) 

Manitoba $300         Transport    expenses    included    are    those 

within  the  province  and  part  of  expenses 
if  body  moved  into  or  from  the  province. 

New  Brunswick $300         $125 

Newfoundland $300         $125 

Nova  Scotia $300         $100 

Ontario $300         None  specified 

Prince  Edward  Island.  .  .      $300         $100 

Quebec $600         $150 

Saskatchewan $250         None  specified 

N.W.T $300         $100 

Yukon $250         $100 

Representatives  of  several  trade  unions  have  discussed  this  item  and 
proposals  for  the  increase  of  the  maximum  allowance  range  from  $500.00  to 
$900.00.  The  Board  has  provided  at  my  request  an  estimate  of  additional  annual 
cost,  based  upon  the  experience  of  the  Board  in  previous  years,  of  increasing  the 
burial  allowance  to  $500.00  and  $700.00  as  follows: 

(a)  if  the  maximum  were  increased  from  $300.00  to  $500.00— $65,000  or 
.1  per  cent  increase  in  assessment; 

(b)  if  the  burial  allowance  were  increased  to  $700.00,  the  increased  cost 
would  be  $130,000  or  .2  per  cent  of  assessment. 


Recommendation 

I  have  examined  the  history  of  this  proposal  and  find  that  as  recently  as 
1950  the  maximum  stipulated  in  the  statute  was  $125.00,  which  was  increased  to 
$200.00  upon  the  recommendation  of  Mr.  Justice  Roach.  It  would  seem  that 
the   present   provision   has   been    more   than   overtaken   by   increased   funeral 
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exiH'iisos,   and  /  therefore  rernmmeuil  thai  sertintt  .U  (I)  in)  he  (imewled  to  increase 
the  niiixinium  from  $M)()J)()  to  $100.00. 

VUv  I  iiitcd  Steel  workers  of  America  in  addition  to  advocatin;^  an  nu  rease 
ill  l)iirial  expense   illowance,  pro|)f)-ie  I  that  tlie  i)rovisio!i  he  broaderie  1  to  include 
cremation  expenses,  and  /  recommend  that  the  above-meutinned  section  he  further 
amended  to  include  expenses  for  cremation. 

Widow's  Allow  ii nee 

The  Ontario  l-'ederation  of  I.al);)nr  re( oniniended  that  the  lum[)  sum  pay- 
ment payable  to  the  widow  should  be  increased  from  S^OO.OO  to  S500.00,  whih,- 
the  Labourers'  International  I'liion,  which  is  a  member  of  the  (Ontario  l-'ederation 
of  Labour,  has  recommended  that  the  allowance  be  increased  to  vSl.OOO.OO.  Two 
other  trade  unions  have  made  the  same  proposal,  in  other  provinces  the  provi- 
sions for  such  payments  to  the  widow  arc  as  follows: 

Lump  Sum  Taymfnt 
IVovince  Payable 

Alberta S200 

British  Columbia 250 

Manitoba 300 

New  Brunswick 200 

Newfoundland 200 

Nova  Scoti'i 250 

Ontario 300 

P.E.I 200 

Quebec 300 

Saskatchewan 300 

N.W.T 300 

Yukon 300 

While  the  lump  sum  payment  to  a  widow  under  the  Act  compares  favourabK- 
with  that  made  in  other  provinces  evidence  before  this  Commission  has  con- 
vinced me  that  a  substantial  increase  is  necessary.  I  will  recommend  as  an 
amendment  to  subsection  37  (5)  that  "sum  of  S300."  be  deleted  from  the  last  line 
thereof  and  "sum  of  S500."  be  substituted  therefor. 

With  respect  to  the  monthly  allowance  pa\able  under  section  37  of  the  Act 
to  the  widows  of  the  deceased  workman,  numerous  recommendations  have  been 
made  ranging  from  a  recommendation  that  the  allowance  be  increased  from 
S75.00  a  month,  as  presenth'  provided,  to  vSl 25.00  per  month,  to  a  recommenda- 
tion that  the  widow's  allowance  be  computed  with  reference  to  the  deceased 
workman's  wages,  and  the  proposals  in  this  connection  range  from  75  to  100 
per  cent  of  earnings. 

The  Motor  \'ehit  le  Manufacturers'  Association  in  its  submissions  to  me  has 
pointed  out  that  while  annual  earnings  of  workmen  have  increased  and  as  a 
consequen(X\  within  the  limits  prescribed  b\'  the  Ac  t.  allowances  to  workmen  have 
increased,  the  provision  for  the  w  idow  has  been  frozen  at  S75.00  a  month.  The 
Association  considers  this  to  be  inadeciuate  and  aj^pears  to  belie\e  that  the 
widow's  allowance  should  not  be  arbitr.u'iK-  established  in  the  statute  at  a  fixed 
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amount.    The  Association,  however,  simply  recommends  that  the  benefit  "be 
increased  to  an  appropriate  Hmit". 

An  examination  of  the  provisions  of  the  statutes  of  the  other  provinces  of 
Canada  reveals  payments  to  widows  as  follows: 

Monthly  Allowance  Payable 
Province  to  the  Widow  of  Deceased 

Alberta $  85 

British  Columbia 115 

Manitoba 100 

New  Brunswick 75 

Newfoundland 75 

Nova  Scotia 90 

Ontario 75 

P.E.I 75 

Quebec 75 

Saskatchewan 110   (drops  back  to  $75  at  age  70) 

N.W.T 90 

Yukon 100 

The  Ontario  statute  provided  for  many  years  that  the  widow's  allowance 
should  be  $50.00  a  month,  and  this  limit  was  not  recommended  for  increase  by 
Mr.  Justice  Roach.  The  statute  was  amended  in  1960  to  the  present  level  of 
$75.00  a  month. 

The  Board  ofificials  prepared  an  estimate  of  the  cost  of  increasing  the  widow's 
allowance  to  $100.00  per  month  and  to  $125.00  per  month: 

TABLE  4 
TO  $100.00  PER  MONTH 

%  Increase 
Capitalized  cost  of  increasing  existing  widows' 

pensions $15,203,000 

Ten  year  amortized  cost 1,820,000  2.2 

Estimated  annual  additional  cost  of  increasing 

new  widows'  pensions 885,000  1.1 

3.3 

TABLE  5 
TO  $125.00  PER  MONTH 

•  %  Increase 
Capitalized  cost  of  increasing  existing  widow's 

pensions $30,405,000 

Ten  year  amortized  cost 3,641,000  4.4 

Estimated  annual  additional  cost  of  increasing 

new  widows'  pensions 1,770,000  2.2 

6.6 

Here  we  encounter  the  issue  in  principle  as  to  whether  the  present  employer 
should  be  burdened  with  the  cost  of  increasing  benefits  awarded  in  the  past. 
The  principle  involved  is  dealt  with  in  detail  elsewhere  in  this  report.    I  shall  not 
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fnlarKc  ii|)<ni  ii  Ihic  l>iil  j)()iiil  mil  ili.it  it  is  not  m\'  nMoiiniH'iid.itioij,  in  any 
incRMScs  u  lii(  li  I  ni.i\' su^JK^'^l.  ll>''t  l(Kl.iy'hcni|)l(Acrs  should  Ik;  saddled  with  any 
addition  il  (osis  n  l.iiini;  to  yesterday's  accident.    Any  such  costs  should  \x:  a 

( onnnniii I  \   i csponsibilit  \ . 

I  lia\f  not  asked  (lie  I'oaKJ  t  o  est  iinatc  the  cost  of  widow's  allowances  basc^l 
ni)on  I  he  deceased  lnisl)and's  earnings  because  sn(  h  .i  jjercentaRe  would  have  to 
take  into  u  (oniii  tlie  decreased  faniil\  living  ex|)enses  following  the  death  of  the 
hushand.  Tlie  workman's  allowance  in  the  event  of  injuries  is  limited  tr)  75  \H;r 
cent  of  iiis  earninijs  and  I  lind  it  dinu  iilt  to  rationalize  the  transferral  of  the 
widow's  allowance  from  the  basis  alrea(l\  |)rovided  in  the  statute  to  that  of  a 
perceiUaije  of  the  workman's  earnings. 

It  nia>-  be  useful  to  consider  the  children's  allowances  at  the  same  time  as 
the  widow's  allowance.  While  no  si)ecific  recommendations  have  been  made  for 
increasing  allowances  in  respect  of  children  as  established  under  section  37  (1) 
of  the  statute,  a  number  of  submissions  have  been  made,  principally  by  trade 
unions,  relatin;.,^  to  the  increase  of  the  family  compensation  generalK*.  It  has  been 
pointed  out  1)\  the  Provincial  I'V^leration  of  Ontario  Professional  I*'ire  I-'ighters 
that  the  total  famil>-  compensation  of  vS150.00  is  too  low,  but  this  has  reference 
f)resumably  to  the  minimum  allowance  stipulated  under  section  37  (3)  (b).  On 
the  other  hand,  the  Labourers'  International  Union  has  recommended  that  the 
family  receive  an  allowance  equal  to  100  per  cent  of  the  earnings  of  the  deceased 
workman,  subject  presumably  to  the  overall  limitation  of  the  wage  ceiling 
prescribed  b>'  the  Act. 

The  Board  made  a  projection  of  the  cost  of  increasing  the  children's  pensions 
from  $40.00  a  month  to  ^S60.00  and  S75.00  a  month,  and  also  projections  of  the 
cost  of  increasing  the  combined  widow's  and  children's  compensation  to  60  per 
cent  and  to  75  per  cent  of  the  deceased  husband's  average  earnings.  The  last 
two  projections  follow. 

TABLE  6 

COST  OF  INCREASING  COMBINED  WIDOWS'  AND  CH1LDRP:N'S 

PENSIONS  TO  60%  OF  AVERAGE  EARNINGS  OF 

DECEASED  HUSBAND 

^  Increase 

Estimated  annual  additional  cost vS7,674,00()  9.3 

TABLE  7 

COST  OF  IXCREASIXG  COMBINED  WIDOWS'  AND  CHILDREN'S 

PENSIONS  TO  75%  OF  AVERACd:  E.XRNINGS  OF 

DECEASED  HUSBAND 

' ,    I n crease 
I'.stimated  annual  additional  cost $10,659,000  13.0 

*Subjcct  to  continuance  of  the  existing  wage  ceiling. 

It  is  unnecess.u'N  to  do  more  than  ol)sor\"e  that  trom  an  expense  \  iewpoint 
the  financial  position  of  the  famil\-  is  substantialK  different  after  the  death  of 
the  workman  luisi)an(l.   The  impact  of  these  provisions  can  {perhaps  be  illustrated 
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by  considering  the  situation  where  the  survivors  consist  of  a  widow  and  four 
children  under  the  age  of  16.  Assuming  for  this  purpose  that  the  deceased 
husband's  wages  calculated  in  accordance  with  the  statute  amounted  to  $6,000 
yearly,  his  total  allowance  had  he  survived  the  accident  would  at  the  maximum  be 
$4,500  a  year.  The  widow  under  the  present  provisions  would  receive  only 
$2,820  per  annum  or  approximately  47  per  cent  of  the  deceased  husband's  average 
annual  income.  If  the  monthly  allowance  were  increased  to  $125.00  per  month 
for  the  widow,  her  total  annual  allowance  for  so  long  as  the  children  were  all 
under  the  age  of  16  years  would  still  be  but  $3,420,  or  57  per  cent  of  the  deceased 
husband's  income. 

If  in  the  above  example  children's  pension  is  increased  to  $50.00  a  month, 
this  would  mean  an  additional  increase  of  assessment  of  three-tenths  of  1  per  cent 
(based  as  in  the  case  of  the  other  projections  of  the  Board,  on  the  1965  assess- 
ments). 

Recommendation 

Upon  consideration  of  these  facts  I  recommend  that  the  statute  be  amended  to 
increase  in  future  awards  the  allowance  payable  to  the  widow  from  $75.00  monthly 
to  $125.00  monthly.  I  further  recommend  that  the  allowance  payable  to  children  be 
increased  from  $40.00  to  $50.00  in  the  case  where  a  widow  survives  and  from  $50.00 
to  $60.00  where  no  widow  survives,  and  that  the  overall  maximum  in  section  37  (J)  {b) 
and  {c)  be  increased  to  $200.00. 

It  is  also  reasonable  and  I  recommend  that  the  sum  of  $100.  as  appears  in 
section  37  (1)  (f)  payable  to  dependants  other  than  those  already  dealt  with  be 
increased  to  $150. 

In  addition  I  recommend  that  the  lump  sum  of  $300.  payable  to  the  widow  as 
provided  in  section  37  (5)  be  increased  to  $500. 

FACIAL  INJURIES 

Under  the  Act,  the  right  to  compensation  depends  upon  a  disability  which 
results  from  injury  and  reduces  the  earning  capacity  of  the  workman.  A  sub- 
mission made  on  behalf  of  the  United  Steelworkers  was  that  compensation  should 
not  always  be  restricted  to  cases  of  loss  of  earnings  because,  though  the  injury 
may  not  disable  the  workman  from  earning  full  wages,  it  may  "permanently  and 
seriously  interfere  with  his  enjoyment  of  life."  This  submission  was  based  upon 
the  general  principles  followed  by  the  courts  in  the  assessment  of  damages  for 
personal  injuries.  The  principal  example  to  illustrate  it  was  that  of  disfigurement, 
particularly  in  the  case  of  female  workers.  Under  the  statute,  if  the  injury  does 
not  disable  the  worker  for  three  days  from  "earning  full  wages"  she  receives  no 
disability  allowances  under  the  Act.  The  second  illustration  is  that  of  an  employee 
working  in  a  plant  where  the  noise  level  is  consistently  high  and  the  worker 
eventually  becomes  deaf.  The  subject  of  deafness  is  dealt  with  by  me  at  another 
place  in  this  report  and  will  be  discussed  at  that  time. 

This  question  has  been  dealt  with  by  the  legislatures  of  the  provinces  of 
British  Columbia,  Alberta,  Manitoba,  Nova  Scotia,  and  Prince  Edward  Island. 
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I  ndfi  tlu-  Albert. I  stMtiitc.  "llic  Hoard  iii.i\ ,  wIutc  .i  workni.m  li.is  Ih-lmi  seriously 
and  |H'rmant'iitl\  dislit^iirrd  .ihoiit  the  face  or  lic.id  or  otherwise  i>ernianently 
injured,  re( o^ni/e  an  iui|)airment  of  eariiiii^i  capacitN'  and  may  allow  lump  sums 
or  periochc  il  paN'mcnts  or  hoth  is  ( onipensation."  I  he  liritish  Columbia  statute 
expressly  deals  with  tlie  sihi.it  ion  ulicn-  the  disfigurement  may  not  substantially 
diminish  the  (apac  it\  to  earn  and  in  sn(  h  a  case,  tlie  Hoard  may  nevertheless 
"recognize  .ui  iinp.iii  tneiit  of  earnini;  (apacitN'  and  ina\'  allow  the  lumj)  sum 
in  ("onipensation." 

The  Manitob.i  provision  also  cxi)rcssly  recognizes  the  i)ossibility  that 
disfigurenient  may  not  substanlialh'  diminish  earning  f)owcr  and  authorizes  the 
Hoard  to  "recognize  the  injur\'  as  an  impairment  of  earning  capacity"  and  to  fix 
an  amount  to  be  pa\able  as  full  compensation  to  the  workman.  The  amount  may 
be  paid  to  the  workman  as  a  lum[)  sum  or  by  periodical  payments. 

The  Nova  Scotia  statute  docs  not  expressK'  deal  with  disfigurement  but 
refers  to  permanent  partial  disabilil\'  injuries  not  disabling  the  workman  from 
earning  full  wages  for  at  least  the  four  days  required  under  the  Nova  Scotia 
statute.  It  is  said  that  this  section  has  been  applied  to  meet  the  situation  which 
arises  in  the  case  of  disfigurement.  The  Prince  Edward  Island  statute  follows 
the  same  form. 

This  proposal,  representing  as  it  does  a  departure  from  the  concept  of  loss 
of  ability  to  earn  full  wages  for  at  least  a  mininiuni  period  of  time,  may  be  said 
to  be  contrar\'  to  the  basic  philosophy  of  workmen's  compensation  legislation. 
Once  this  base  is  dej:)arted  from  it  becomes  difficult  in  principle  to  exclude  other 
claims  for  loss  suffered  by  the  workman  as  a  result  of  an  injury  such  as  pain  and 
suffering.  On  the  other  hand,  disfigurement,  particularh-  facial  disfigurement, 
will  perhaps  result  in  a  narrowing  of  the  range  of  employment  for  women  workers 
and,  perhaps  to  a  lesser  extent  for  male  workers,  which  places  it  in  a  somewhat 
different  category  from  pain  and  suffering.  Though  the  injury  may  not  qualify 
the  workman  under  section  vS,  nevertheless  the  principle  upon  which  section  3 
appears  to  be  founded  is  met,  namely  that  compensation  is  pa\able  onl\-  for 
impairment  of  earning  capacity.  This  is  undoubtedly  the  basis  for  the  legislation 
in  the  other  provinces  described  above. 

This  proposal  has  given  me  considerable  difficult}'  as  it  presents  some  conflict 
with  the  basic  philosophy  of  workmen's  compensation  plans  while  at  the  same 
time  coming  within  the  general  intention  of  the  Act  to  compensate  a  workman 
for  any  impairment  of  earning  capacit\'  suffered  as  a  result  of  an  industrial  injury. 
I  have,  with  some  hesitation,  come  to  the  conclusion  that  the  provisions  in  the 
five  provinces  mentioned  above  have  been  sound  additions  to  the  legislative 
scheme  and  I  shall  recommend  a  limited  adoption  of  this  principle  in  the  Ontario 
statute. 

The  Hritish  Columbia  provision  recognizes  more  precisely  than  the  others 
that  the  accident  ma\'  not  substantialK'  diminish  the  workman's  earnings  at  the 
time  but  nevertheless  allows  the  Hoard  in  such  a  case  to  recognize  an  impairment 
of  earning  capacit\'  and  allow  a  lump  sum  compensation.  The  other  statutor\- 
provisions,   particularK    those  of   Nova  Scotia  and   Prince  Edward   Island  are 
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less  direct  and  I  favour  the  treatment  of  this  problem  as  in  the  British  Columbia 
Act  including  the  restriction  that  any  allowance  of  the  kind  suggested  should 
be  by  a  lump  sum  payment. 

/  recommend  that  an  amendment  be  made  to  section  42  of  the  Act  by  adding 
thereto  the  following  subsection  to  be  known  as  subsection  (5), 

"(5)  Notwithstanding  the  provisions  of  subsection  (1),  where  in  the  circum- 
stances the  amount  which  the  workman  was  able  to  earn  before  the  accident 
has  not  been  substantially  diminished  but  the  workman  is  seriously  and 
permanently  disfigured  about  the  face  or  head,  the  Board  may  recognize  an 
impairment  of  earning  capacity  and  may  allow  a  lump  sum  in  compensa- 
tion therefor.''' 

INCREASED  ALLOWANCES  FOR  PAST  ACCIDENTS 

I  have  in  previous  pages  made  recommendations  for  increases  in  widows' 
pensions  and  children's  allowances. 

For  the  purpose  of  what  I  have  to  say  here  I  have  had  separated  in  the  tables 
set  out  below  the  anticipated  increased  costs  for  past  accidents  from  the  antic- 
ipated increased  costs  for  future  accidents. 

TABLE  8 
PAST  ACCIDENTS.     ESTIMATED  INCREASED  COSTS 

Percentage^ 
Amount         Increase 

Widows'  pensions— $75  to  $125  per  month $30,405,000 

10  year  amortized  cost 3,641,000  4.4 

Children's  allowances — Mother  living — 

from  $40  to  $50  per  month 2,001,000 

10  year  amortized  cost 244,000  0.3 

Mother  deceased — 

from  $50  to  $60  per  month 62,000 

10  year  amortized  cost 0.0 

Total 4.7 

TABLE  9 
FUTURE  ACCIDENTS— ESTIMATED  INCREASED  COSTS 

Percentage* 
Amount  Cost 

Widows'  pensions— $75  to  $125  per  month $1,770,000  2.2 

Children's  Allowances — 

Mother  living  s$40  to  $50  per  month 374,000  .7 

Mother  deceased  $50  to  $60  per  month 7,000  .0 

Increase  in  wage  ceiling  to  $7,000 1,800,000  2.2 

Total 5.1 

*Expressed  as  a  percentage  of  1966  accident  cost. 
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1 1   will  .ilso  \n-  ii((  cssarx'  Ini   iii(liisir\   lo  piosi*!*-  ilic  inrreaftcd  amounts  rccom- 

iiiciidcfl  loi   liiiii|)  Mini  |).i\  iiM'iiis  .111(1  lot   Ijiirial  .illowances. 

liicKMscd  .illow.iiK  (•>  loi  widou^  .iiid  (  liiMicii  received  the  siii)iK)rl  of  srjnic 
rmploNcrs  and  w.is  opijoscrl  l)\  none.  As  the  need  is  evident  I  assume  that  any 
(•hani;i'  in  the  \(  I  will  Ix-  made  lo  ai)|)l\',  as  in  I  lie  |)asf ,  If)  present  i>ensioners  as 
well   as   (()   till  lire   jxaisioners. 

All  represeFi(aii\es  ol  indiisir\  have  ur^ed  l)ef()re  me  the  injustice  of  imiK)s- 
in,H  ui)()ii  t<)da\'s  eini)l()\cT  the  cost  of  accidents  siiffererl  unfler  other  emplo\ers 
in  otluT  \ears.  To  return  a^^ain  to  the  sclienie  of  llie  Act,  (  liief  Justice  Merechth 
in  his  report  liad  lliis  to  sa\-: 

"I  have  therefore  made  |)r()visi()n  in  the  draft  hill  to  that  iiud  !>>•  makint(  it 
the  (hit\  of  the  Hoard  at  all  times  to  maintain  the  accident  fund  so  that 
with  tlie  reserves  it  shall  he  sufhcicnt  to  meet  all  the  i)ayments  to  be  made 
out  of  the  fund  in  respect  of  compensation  as  they  become  payable  and  so 
as  not  unduly  or  unfairly  to  burden  the  emi)loyers  in  an>-  class  in  future 
\cars  with  payments  which  are  to  l)e  made  in  those  \ears  in  respect  of 
accidents  which  have  i)reviousl\-  happened." 

\umerous  chan,G:cs  in  benefits  have  i)ecn  made  since  the  inception  of  the 
Act,  the  most  recent  of  which  are  those  shown  in  the  tal)le  reproduced  on  pa^e 
47  (table  20).  All  were  assessed  ai^ainst  the  industr\-  of  the  da\-.  X'it^orous 
l)rotests  were  made  to  m\-  predecessors,  Mr.  Justice  Middleton  and  Mr.  Justice 
Roach,  both  of  whom  made  strong  recommendations  urt^inu:  that  the  distinction 
between  welfare  measures  and  workmen's  compensation  should  be  recognized 
and  that  tlie  original  concept  of  the  Act  should  be  observed.  I  hold  the  same 
strong  views  and  can  present  them  no  more  forcibly-  than  did  Mr.  Justice  Roach 
in  the  following  jiassage. 

"The  compensation  for  which  the  Act  provides  must  be  regarded  for  what  it 
is  and  has  always  been  intended  to  be,  namch',  a  debt  owing  b\'  industry  to 
the  injured  workman  or  his  dependants.  It  is  proper  to  measure  that  debt 
at  the  time  of  the  accident  b\'  whatever  standard  the  law  then  specifies. 
When  the  debt  is  thus  measured  or  evaluated  and  that  measure  is  paid, 
industr>-  should  thereby  be  fulh'  released.  If,  in  the  course  of  time,  due  to 
changes  in  our  social  thinking,  or  to  changed  economic  conditions,  it  should 
be  concluded  that  the  standard  of  measurement  should  be  altered,  the  debt 
should  not  be  resurrected  and  re-measured  b\'  some  new  standard.  There 
should  be  finalit\'  to  it.  Without  such  finalitx*  industr\'  can  never  know 
what  its  liabilities  are.  The  ownershij)  of  industr\-  is  constanth'  changing. 
The  shareholders  of  an  industr>  in  1050  ma>-  be  entireh'  different  persons 
from  the  shareholders  in  1940.  In  m>'  respectful  o[:)inion  it  is  unfair  to  visit 
on  the  shareholders  of  1950  a  debt  created  in  1940,  and  which  by  the  law 
of  the  land  as  it  stood  in  1940  was  completeK'  satisfied.  The  inequit\"  does 
not  end  there.  When  the  amount  of  compensation  in  respect  of  past  acci- 
dents is  increased  the  assessments  to  provide  that  increased  compensation 
are  Ie\ied  on  the  cl.iss  in  whicdi  the  iiulustr\'  in  which  the  workman  was 
empkned  at  the  date  of  the  accident  was  placed,  idle  tirni  In-  whom  tiie 
workman  was  emjiloxed  max   no  longer  be  in  that  cdass.    Indeed  it  ma\-  have 
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passed  out  of  existence  and  in  that  event  the  industries  within  the  class  are 
called  upon  to  pay  a  debt  for  which  they  were  in  no  way  responsible.  Other 
industries  in  the  meantime  ma}-  have  come  into  existence  and  be  in  the  class 
with  the  same  result. 

''The  main  reason  advanced  for  increasing  pensions  which  have  been 
awarded  in  respect  of  past  accidents  is  that  due  to  changed  economic 
conditions  they  are  found  to  be  inadequate.  If  the  workman  or  his  depen- 
dants are  thus  adversely  affected  by  changed  economic  conditions  and 
require  assistance,  the  burden  of  providing  such  assistance  should  be 
borne  by  society  as  a  whole  and  not  by  one  group  of  society,  in  this  case, 
industry.  Industry  discharged  its  debt  by  the  standard  which  the  law 
prescribed  when  the  accident  happened  and  the  amount  which  was  then 
paid  was  considered  adequate.  It  is  the  lessening  of  the  purchase  value  of 
our  currency  and  the  consequent  increase  in  the  cost  of  living  that  later 
made  it  inadequate.  That  is  a  condition  of  general  application.  It  applies 
to  all  persons  who  for  any  reason  are  in  a  position  of  having  to  live  on  an 
income  fixed  in  past  years.  The  dependants  of  persons,  who,  in  their  life- 
time, were  never  associated  with  industry  are  similarly  affected.  These,  if 
they  require  assistance,  receive  it  from  the  state.  Since  the  injured  workman 
or  his  dependants  are  in  the  same  position  and  for  the  same  cause  I  see  no 
reason  why  they  should  be  treated  differently.  Specifically  I  think  it  is 
discriminatory  to  place  the  burden  of  assisting  one  group  on  the  state  and 
the  other  on  industry  alone." 

The  increased  cost  of  prospective  changes  which  I  have  recommended  and 
which  refer  only  to  future  claims  amounts  to  5.1  per  cent.  The  increased  cost  if 
these  recommendations  were  made  to  apply  to  allowances  for  past  awards, 
for  those  awards  only,  amounts  to  4.7  per  cent.  To  some  it  might  seem  that  a  com- 
bined total  increase  amounting  in  all  to  9.8  per  cent  would  impose  no  great  hard- 
ship on  industry,  and  that  I  have  magnified  the  importance  of  this  issue.  I  do  not 
feel  that  I  have  magnified  it  since  industry  at  the  present  time  is  carrying  almost 
$2,000,000.00  a  year  for  amortized  costs  resulting  from  the  amendments  made 
between  1960  and  1965.  Some  industries  may  succeed  in  handling  their  mount- 
ing assessments;  small  industries  might  be  the  chief  ones  to  suffer;  and  so  I  state 
my  view  not  only  that  it  is  wrong  in  principle  to  impose  costs  for  past  accidents 
on  today's  employers  but  that  I  strongly  suspect  as  well  it  is  economically  unwise 
to  do  so. 

While  it  is  obvious  that  the  increased  cost  of  past  accidents  if  not  assessed 
against  industry  must  be  borne  by  society  as  a  whole,  the  funds  for  the  same 
would  need  to  be  provided  from  the  Consolidated  Revenue  Fund  of  the  province. 
It  is  beyond  my  authority  to  recommend  that  this  be  done.  I  accordingly 
restrict  myself  to  the  following  recommendation  namely, 

that  if  compensation  for  past  accidents  is  to  be  brought  into  line  with  that 
recommended  in  this  report  for  future  accidents  the  cost  of  the  increase  should  not  be 
assessed  against  employers  coming  within  the  Act. 

In  one  province,  British  Columbia,  following  the  report  of  Mr.  Justice 
Tysoe,  it  has  been  enacted  that  pension  awards  should  be  tied  to  the  consumer 
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prill-  index  .iiid  should  ,i  iii(.iii.ii  i(  .dl\  iik  rcisi-  or  decrease  as  that  index  varies. 
The  Oiii.iiio  lcd«i.it  loii  ol  I..d>oiii  .idvo(  .ih-d  in  its  suhmissifiiis  that  this  Coni- 
tnission  should  hmoiiiiik  iid  k-^isl.ilioii  lor  this  province,  simihir  to  that  in 
Mritisli  (  ohinihi.i.  I  he  iii.ii  hr  .dso  ri-i  ci  vi-d  ( onsidcration  in  the  fjrief  submitted 
l)\  {\\v  ivctail  (  oiiiuil  oi  (  .iii.id.i.  In  the  latter  hrief  it  was  [KjintccJ  out  that  an 
irrevocable  sU|)  uhii  h  would  lir  the  computation  of  (KMisions  to  the  consumer 
price  index  mi^ht  h.i\r  a  serious  elTiM  t  in  (lie  e\'ent  that  waj^es  or  i)ayments  in 
|)l.uc  of  wa^cs  were  tied  to  a  severe  inflationary  si)iral.  Upcjn  this  j^round  the 
Counril  subniitied  (h.ii  the  present  system  of  periodic  jjovernment  review  of 
compensation  r.ites  should  continue  to  be  followed.  No  submissions  on  this 
matter  other  tlian  these  were  received.  The  difficulty  oi  [)rovidin^  a  satisfactory 
actuarial  assessment  of  the  amount  re(|uired  to  fund  such  pensions  is  obvious, 
particularly  in  view  of  the  wide  variations  which  have  recently  occurred  in  the 
consumer  price  inde.x.  I  i^ive  no  consideration  as  {o  how  this  could  be  satis- 
factorily accomplished.  1  am  opposed  to  such  a  change  on  other  grounds.  I 
adopt  in  this  the  reasons  of  Mr.  Justice  Roach  in  the  excerpt  from  his  report 
which  I  have  (luoted  above  at  page  22  and  for  the  same  reasons  do  not  recom- 
mend any  scheme  of  variable  [tensions.  The  injured  workman  is  in  no  different 
position  from  that  of  the  workman  who  has  his  retirement  pension  related  to  his 
earnings  at  the  time  of  retirement  or  other  pensioners  who  face  the  necessit\'  of 
living  on  fixed  incomes  for  the  future.  I  feel  that  the  most  that  industry  can  be 
asked  to  do  today  is  to  provide  future  pensions  funded  upon  the  basis  of  today's 
wages.  I  have  previously  stated  my  opinion  that  any  increased  allowances  for 
past  awards  should  not  be  assessed  against  today's  employer.  It  is  unrealistic  to 
believe  that  a  provision  of  the  kind  suggested  would  be  adopted  for  future  pen- 
sions without  similar  provision  being  made  for  existing  ones.  Any  scheme  of  this 
kind  should  be  adequately  supported  by  government  assistance.  If  this  be  forth- 
coming it  should,  in  my  opinion,  be  upon  the  basis  not  onl\-  that  funds  from 
another  source  than  industry  be  made  available  for  past  pensions  but  also  that 
serious  consideration  be  given  as  well  to  assistance  in  the  provision  of  future 
pensions.  I  need  not  discuss  the  mechanics  of  an\'  necessary  legislation  as  this 
may  be  readily  ascertained  by  reference  to  the  legislation  in  British  Columbia. 
For  the  present  I  do  not  believe  there  should  be  an\-  change  in  the  present 
system  of  periodic  review  by  the  legislature  of  the  adequacy  of  existing  pensions 
and  the  ability  of  industry  to  shoulder  any  increases.  While  for  the  reasons 
stated  I  do  not  recommend  a  system  of  variable  pensions  at  all,  a  change  of  the 
kind  should  not,  in  an\-  event,  be  undertaken  till  it  has  been  possible  to  assess  the 
effect  of  the  British  Columbia  legislation  over  a  reasonable  period. 

In  view  of  my  recommendation  that  industry  should  not  be  assessed  for  an>' 
increases  in  compensation  in  respect  of  past  accidents  /  would  also  recommend 
that  scctioyi  35  (1)  which  provides  that  sucJi  levies  may  be  made  should  be  deleted  in 
its  entirety. 

OVERLAPPING  BENEFITS 

The  coming  into  existence  of  the  Workmen's  Comj^ensation  Act  in  1015  was. 
as  stated  elsewhere,  a  much  needed  recognition  ot  the  workman's  contribution  to 
industry.  1  have  referred  elsewhere  to  the  plight  of  the  workman  prior  to  that 
time  and  to  tlie  ills  which  the  Act  was  designed  to  remedx".      H\-  it  he  became 
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assured  of  a  modest  amount  of  compensation  for  any  injury  suffered  in  the 
course  of  his  employment.  At  that  time  there  was  very  Httle  legislation  of 
the  kind  that  has  come  to  be  known  as  the  welfare  type.  In  the  intervening 
years,  however,  there  have  been  placed  on  the  statute  books  a  great  number  of 
welfare  measures.     These  are  of  two  types  namely: 

(a)  social  security  programmes  which  provide  for  payment  of  predeter- 
mined benefits  without  reference  to  the  personal  need  of  the  recipients; 

(b)  social  assistance  programmes  which  provide  for  aid  to  residents  in  needy 
circumstances. 

Such  tax  supported  services  are  furnished  by  the  federal  government,  the 
provincial  government  and  the  municipal  authorities.  I  shall  not  mention 
the  large  number  of  municipal  services  but  to  illustrate  what  I  have  to  say  I  list 
hereunder  services  furnished  in  Ontario  by  the  federal  and  provincial  authorities. 

Federal 

Family  Allowances  Act 

Monthly  allowances  for  children  under  16. 
Old  Age  Security  Act 

Monthly  pensions  of  $75.00  to  persons  65  and  over 
Canada  Pension  Plan 

Contributory — Retirement    pensions,     widows'     pensions    and    disability 

pensions  for  all  contributors  and  dependants.     The  plan  covers  practically 

all  workers. 

Unemployment  Insurance  Act 

This    is   contributory — equal    payments   by    employers   and    employees — 

one-fifth  contribution  by  government. 
Vocational  Rehabilitation  of  Disabled  Persons  Act 
Old  Age  Assistance  Act 
Blind  Persons  Act 
Disabled  Persons  Act 
Unemployment  Assistance  Act 
Canada  Assistance  Plan 

(Designed  to  replace  Old  Age  Assistance  Act,  Blind  Persons  Act,  Disabled 

Persons  Act,  and  Unemployment  Assistance  Act) 
Hospital  Insurance  Act 

Older  Worker  Training  and  Incentive  Plan 
Auto  Workers  Transitional  Assistance  Plan 

Provincial 

The  Old  Age  Assistance  Act 

The  Blind  Persons'  Allowances  Act 

The  Disabled  Persons'  Allowances  Act 

The  Mothers'  Allowances  Act 

The  General  Welfare  Assistance  Act 
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ri()\  ides  assist, iiKc  to 

(a)     (lc|  )cii(  l.iii!    I.itlicis 

(I))    widows. iiid  1111111,11 1 1<(  I  inoilicrs 

((')     iincmplox  cd  .iiid  iinciii]  )Io\  .d  )lc  j)eTsoiis 

((I)    jxTsons  ill  hostels 

(e)     (lt'|)cn(l(ii(   loslcr  cliildrcii 
as  w(.*II  .IS  to  ol lu-rs. 

'I  ill,  I'AMii.v  HiNiiiTs  Act  1966 

Atlcr  the  j)assa.i;c  of  The  Canachi  Assistance  Ael  tliis  Act  will  crjiisolidale 
The  Blind  Persons'  Allowances  Act,  The  Mothers'  and  Dependent  Children's 
Act,  The  Mothers'  Allowances  Act  and  The  Old  Age  Assistance  Act. 

rill-:  V^OCATIONAI.   Kill  A  lU  CITATION  SlCKVICKS  AcT 

Thk  Hospital  Sicrvicics  Commission  Act 

(contributorv'  hospital  insurance,) 
The  Mkdical  Sicrvices  Insurance  Act  (OMSIP) 

(contributor}'  medical  insurance.) 

The  Elderly  Persons'  Housing  Aid  Act 

A  Number  of  Otiiicr  Acts  Covering  Homes  for  the  Aged  and  Services  of 
That  Kind 

While  the  majorit>'  of  the  above-mentioned  Acts  conflict  in  no  wa\  with  the 
principles  which  underlie  the  Workmen's  Compensation  Act,  a  number  do  and 
overlapping  of  benefits  results.  I  shall  have  occasion  to  refer  to  these  in  more 
detail  later.  For  the  present  I  wish  to  emphasize  the  need  for  some  comprehen- 
sive review  by  the  government  authorities  concerned  together  with  the  compensa- 
tion boards  of  the  provinces  in  an  efTort  to  co-ordinate  these  measures  of  relief  and 
to  prevent  overlapping  benefits. 

In  Great  Britain  a  committee  to  consider  a  similar  situation — all  activities 
having  to  do  with  social  insurance — was  appointed  in  1942  under  the  chair- 
manship of  Sir  William  Beveridge  (later  Lord  Beveridge).  Included  in  that 
review  was  the  organization  and  administration  of  workmen's  compensation. 
After  the  publication  of  his  report  the  National  Insurance  (Industrial  Injuries) 
Act,  1946  was  enacted.  This  Act  and  its  amending  acts  have  now  been  repealed 
and  consolidated  in  the  1965  Act  which  bears  the  same  title. 

The  scheme  established  is  part  of  a  state  scheme  of  national  insurance  which 
provides  first,  contributory  industrial  injur\'  benefits;  secondly,  contributor)- 
national  insurance  benefits  such  as  unemployment  benefit,  sickness  benefit 
widows'  benefit,  retirement  pensions  and  other  such  relief;  and  thirdK,  non- 
contributory  allowances.  A  fourth  non-contributory  benefit  which  from  1966 
on  will  replace  national  assistance  which,  in  turn,  replaced  poor  law  relief,  is  now- 
being  integrated  with  the  system.  Benefits  are  paid  out  of  the  Industrial 
Injuries  Fund  administered  b>-  the  Ministr>-  of  Social  Securitx.  The  state 
contributes  to  the  fund  and  employees  and  emj)lo\ers  make  small  weekl\- 
contributions.  Cases  where  the  claimant  has  had  [\\o  accidents  or  lias  contracted 
a  disease  over  a  long  period,  perhaps  under  sexeral  emplo\ers  no  longer  present 
an\-  diffi(nilt>-  under  this  system.    Cnder  tiie  sxsteni  there  are  tliree  main  benefits 
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— an  industrial  injury  benefit,  which  is  a  short  term  benefit,  an  industrial  disable- 
ment benefit,  long  term,  and  a  death  benefit.  The  injury  benefit  has  something 
in  common  with  workmen's  compensation  payments.  It  consists  of  weekly  pay- 
ments during  total  incapacity  for  work  for  an  injury  benefit  period  not  to  extend 
for  more  than  a  maximum  period  of  156  working  days  following  the  accident. 
A  disablement  pension  then  comes  into  effect  based  upon  the  degree  of  disable- 
ment as  assessed  by  a  medical  board.  The  maximum  injury  benefit  for  an  adult 
is  approximately  $20.00  per  week  with  some  additional  compensation  for 
dependants. 

The  workman  may  bring  an  action  against  his  employer  or  a  third  party 
and  also  claim  benefits  under  the  Act.  The  Law  Reform  (Personal  Injuries) 
Act  1948  provides,  however,  that  when  damages  are  assessed  against  an  employer 
deduction  will  be  made  of  one-half  the  value  of  any  rights  which  have  accrued 
or  probably  will  accrue  to  the  workman  in  respect  of  personal  injury,  disablement 
or  sickness  benefit  for  the  five  years  beginning  when  the  cause  of  action  occurred. 

I  do  not  advance  the  scheme  in  Great  Britain  for  the  purpose  of  advocating 
its  adoption  here  where  the  workman  has  his  compensation  geared  to  his  earnings 
and  where  no  contribution  on  his  part  is  required.  The  amount  allowed  as  a 
compensation  payment  in  Britain  is  small  and  the  workman  who  seeks  more  than 
that  allowance  is  still  required  to  resort  to  the  Courts.  The  great  merit  of  the 
system  in  this  province  is  that  it  has  dispensed  entirely  with  litigation. 

There  is  no  reason  why  the  approach  to  the  problem  here,  even  if  it  were 
constitutionally  possible,  need  be  by  incorporating  workmen's  compensation, 
by  legislation,  in  a  wide  welfare  measure  as  has  been  done  in  Great  Britain.  I 
believe,  however,  that  one  of  two  courses  should  be  followed;  either  the  coverage 
by  other  governmental  programmes  of  areas  which  come  within  the  field  of 
workmen's  compensation  legislation  should  be  reduced  or  the  influence  of  other 
government  programmes  should  be  recognized  in  workmen's  compensation 
legislation  and  the  necessary  adjustments  be  made.  I  should  consider  the  latter 
method  to  be  the  more  desirable  and,  under  a  federal  system,  more  practical, 
in  which  case  consideration  should  be  given  in  particular  to  The  Ontario  Hospital 
Services  Act,  The  Ontario  Medical  Services  Insurance  plan.  Mothers'  and 
Widows'  Allowance  legislation,  the  Old  Age  Security  Act,  the  Canada  Pension 
Act  and  the  Vocational  Rehabilitation  Services  Act.  By  way  of  illustration  I 
shall  deal  in  some  detail  with  the  Canada  Pension  Act  and,  by  mention  only, 
the  Old  Age  Security  Act. 

Canada  Pension  Act,  1965 

It  is  mainly  by  reason  of  the  provisions  in  this  particular  Act  that  I  feel 
called  upon  to  discuss  overlapping  benefits  in  this  report.  By  the  Act  contribu- 
tions are  required  from  a  workman  of  1.8  per  cent  of  his  earnings  above  $600.00 
per  year  to  a  maximum  ceiling  of  $5,000.00  per  year  and  a  matching  contribution 
must  be  made  by  the  employer.  I  make  no  attempt  here  to  summarize  the 
details  of  this  plan  but  point  out  that  benefits  under  the  plan  include,  in  addition 
to  a  retirement  pension  at  65,  disability  pensions  for  contributors,  death  benefits 
to  the  estates  of  deceased  contributors,  including  contributors  who  have  died 
as  a  result  of  industrial  accidents,  allowances  to  disabled  widows,  and  a  children's 
benefit  programme. 
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'ikI'i  I  Ik-  ^'.iii.kI.i  I'ciisioii  IM.iii  .1  coiiiiihiitor  is  ('oiiftidcred  to  be  (iis<'iblcc] 
il  it  is  (Icici  iiiiiif(|,  ill  .1  iii.iiiiici-  \ct  lo  he  prcscrihcrl,  that  he  is  siifferinK  from  a 
prolonged  or  sfscic  dis.ihilit  >',  im-ntal  or  ph\si(al.  Disability  in  the  context  of 
tliis  plan  would  a|)j)('ar  to  he  that  state  existing  when  a  contributor  is  incai)able 
of  rc^nlarls  |)iirsiiinL,^  L^ainliil  «>(  <  iipat  ion.  The  disabilit\-  j>ension  is  a  flate  rate 
S25.()()  per  moiiili  plus  75  jxr  (cnt  ol  the  retirement  pension.  The  retirement 
IxMisioii  in  turn  is  25  per  cent  ol  the  inaximiini  earnings  of  a  workman  up  to  a 
ceiling  of  S5, ()()(). 00  and  is  in  addition  to  the  $75.00  per  month  payable  under 
the  Old  .\,i;e  Secnritx   Act. 

Provision  is  likewise  in.idc  for  death  benefits  and  these  of  course  relate  to 
death  from  industrial  ac(a(lents  as  well  as  death  from  other  causes.  The  death 
benehts  arc  in  addition  to  the  widow's  i)cnsion  which  is  [)rescribed  in  terms  of  a 
IKTcenta^e  of  the  contributor's  retirement  pension.  It  is  also  relevant  to  point 
out  that  the  widow's  pension  increases  at  the  a^e  of  65.  These  provisions  are  in 
addition  to  any  personal  entitlements  of  the  widow  under  the  pension  plan  upon 
her  retirement. 

The  disability  provisions  of  the  plan  do  not  come  into  effect  till  1970  and 
from  that  time  until  1976  they  w^ill  be  paid  upon  a  reduced  scale.  It  is  also  to  be 
noted  that  they  apply  only  to  cases  where  there  is  a  severe  or  prolonged  dis- 
ability, i.e.,  where  the  workman  is  incapable  of  pursuing  regularly  any  sub- 
stantially gainful  occupation.  As  an  example,  a  workman  earning  86,000.00  or 
more  with  a  permanent  disability,  would  be  entitled,  when  the  [)lan  is  in  full 
effect,  to  receive: 

Workman's  compensation  75%  of  vS6,000.00 5;4.500.00 

Canada  Pension  Plan 

($25.00  plus  75%  of  retirement 

pension  of  $1,250.00) 1,237,50 

Total 5,737.50 

Additional  benefits  are  payable  to  disabled  pensioners  who  have  dependent 
children.  They  amount  to  $25.00  per  month  for  each  dependant  child  up  to 
four  and  $12.50  per  month  for  each  additional  child.  The  pensioner  with  five 
dependant  children  would  thus  be  entitled  to  an  additional  amount  of  $1,350.00 
in  which  case  he  would  be  receiving  in  all  $7,087.00  per  year  as  compared  to  his 
pre-injury  income  of  $6,000.00  per  year. 

To  cite  another  example,  a  man  on  total  disabilit>-  at  65  would  be  entitled  to 
the  following: 

Workman's  Compensation 84,500.00 

Old  Age  Security 900.00 

Canada  Pension  Plan 1,237.50 

Total $6,637.50 

Similar  results  to  the  above  are  apparent  upon  examination  of  the  other 
provisions  of  the  Pension  Act  relating  to  widows'  pensions,  death  benefits  and 
other  relief  for  which  the  Act  provides. 
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up  to  the  present  time  no  province  other  than  Saskatchewan  has  provided 
for  an  adjustment  in  compensation  payments  because  of  benefits  payable  under 
welfare  legislation.  In  that  province  payments  under  the  Old  Age  Pension  Act 
as  it  was  known,  now  the  Old  Age  Security  Act,  are  taken  into  account  in  pay- 
ments of  allowances  to  dependants  under  The  Workmen's  Compensation  Act 
and  compensation  is  reduced  when  such  benefits  are  received. 

At  the  inception  of  The  Workmen's  Compensation  Act  in  Ontario  compensa- 
tion was  made  payable  upon  a  basis  of  55  per  cent  of  earnings.  In  his  interim 
report  prior  to  that  time  Sir  William  Meredith  set  out  the  basis  upon  which  an 
allowance  for  compensation  of  less  than  full  earnings  was  justified  in  the  following 
paragraph  (page  75) 

"There  are  three  answers  to  the  argument  that  the  difference  between  the 
basis  of  compensation  and  full  earnings  constitutes  a  sufficient  contribution 
from  the  workman.  In  the  first  place  "the  100  per  cent,  'earning  capacity'  of 
the  workman  is  usually  based  arbitrarily  upon  the  wages  which  the  work- 
man was  receiving  at  the  time  of  the  injury.  But  if  the  workman  had  not 
been  injured  there  is  no  human  probability  that  he  would  have  earned  full 
wages  to  the  time  of  his  death,  so  that  the  workman's  actual  loss  cannot  be 
reckoned  upon  a  100  per  cent,  basis.  In  the  second  place  the  compensation 
would  place  the  workman  beyond  further  contingency  of  loss  of  earning 
capacity  by  reason  of  injury  from  other  causes  or  of  sickness.  The  compensa- 
tion would  constitute  an  assured  income  not  subject  to  contingencies  of 
sickness,  old  age,  or  unemployment  and  would  render  insurance  against  these 
unnecessary.  In  the  third  place  the  workman  is  being  paid  while  not 
producing.  Compensation  cannot  be  put  on  the  same  basis  as  wages. 
Wages  are  the  price  paid  for  service  actually  rendered.  A  system  which 
would  place  the  non-productive  individual  by  the  accident  of  incapacity  on 
the  same  plane  as  the  productive  workman  would  be  an  economic  anomaly. 
As  to  this  phase  of  the  subject  Dr.  Zacher  has  said:  'The  limitations  of  the 
pension  for  complete  industrial  incapacity  to  two-thirds  of  the  annual 
earnings,  as  in  the  case  of  most  government  pensions,  is  justified  by  the 
fact  that  the  time  which  every  workman  unavoidably  loses  through  un- 
employment and  the  cost  of  working  clothes,  tools,  etc.,  must  be  deducted 
and  that  injuries  caused  by  the  workman's  own  fault  are  compensated  with 
the  rest.'" 

The  principle  so  clearly  stated  in  the  above  passage  underlies  the  Act 
today  just  as  it  did  in  1915.  The  Act  is  not  a  welfare  measure.  No  matter  how 
meritorious  his  service  the  workman  who  reaches  retirement  age  without 
accident  receives  nothing  under  it.  The  injured  workman,  on  the  other  hand,  is 
entitled  to  be  placed  for  the  future  in  an  average  financial  position  having  in 
mind  the  consideration  mentioned  in  the  above  passage.  As  stated  elsewhere 
during  his  time  on  compensation  he  will  be  relieved  of  income  tax,  transportation 
costs,  assessments  and  other  expenses.  For  these  reasons  when  he  receives  75 
per  cent,  of  his  former  earnings  his  take  home  pay  should  not  be  seriously 
diminished.  If,  in  addition,  he  receives  the  allowances  I  have  mentioned  in  the 
above  illustrations  he  will  be  in  receipt  of  more  compensation  than  by  its  scheme 
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tin-  .\(  I  u .IS  ill  1  elided  lo  |)i()\  ide.  In  so  f.ir  as  t lie  . i dd i t ioiial  allowanres  under  the 
.\(  Is  wliicli  I  have  iiieiiiioiied  art"  made  possihie  h\  flic  taxation  of  in(Iii8lr\'  it 
would  appear  reasoiiahle  llial  their  eHe(  t  should  he  considered  when  coniputinj; 
c()m|)ciisa(i()ii  |)a>al)lc  under    The  Woiknicn's  ( 'onipcnsat ion  Act. 

I  h.ixc  also  ill  iiiiiid  that  as  iiiii)orts  increase  nian\'  industries  m«'iy  \x: 
hanii)ere(l  in  nierchaudisiiiJL;  their  j)roducts.  It  is  essential  that  they  Ik-  able  to 
c()ini)ete  al)r()a(l  and  to  meet  competition  from  imports  at  home.  Moth  lalxiur 
and  industr>-  must  suffer  if  compan\-  productioti  costs  brought  aljout  In  welfare 
measures  are  so  increased  as  to  cause  loss  of  markets. 

Labour  representatives  will  ari^ue  that  the  workman  by  his  labour  [)ays 
.1  i)remium  for  the  rii^lu  to  benefits  under  the  ( V)mi)ensation  Act  and  these  should, 
as  a  conseciuence,  deserve  the  same  treatment  as  would  proceeds  of  an  insurance 
policy  which  the  workman  had  procured  at  his  own  expense.  On  the  other 
h.aiid  there  have  been  in  the  briefs  by  management  submissions  that  insurance 
|)a\inents,  p.utic  ularK  those  accruini.,^  from  comi)an\-  insurance  schemes  should 
be  considered  in  compensation  payments.  Reference  is  made  to  section  45  (1) 
of  the  Act. 

"45.  (1)  In  fixing  the  amount  of  compensation  to  be  paid  to  a  workman  or 
his  dependants,  regard  shall  be  had  to  any  payment,  allowance  or  benefit 
paid  to  them  by  the  workman's  employer  in  respect  of  the  workman's 
accident,  including  any  gratuity  or  other  allowance  pro\i(le(l  wholl\-  at  the 
expense  of  the  employer." 

In  various  decisions  b\-  our  courts  in  negligence  actions  it  has  been  decided 
that  a  benefit  from  an  insurance  policy  held  by  a  plaintiff  is  not  to  be  considered 
when  awarding  damages.  These  were  referred  to  and  followed  b\  Mr.  Justice 
Roach  in  reaching  his  conclusion  that  insurance  benefits  are  not  to  be  allowed 
to  reduce  compensation  awards.  I  shall  not  repeat  the  gist  of  his  comment. 
It  is  sufificient  to  say  that  I  am  of  the  same  opinion  as  was  he  that  what  a  man 
is  entitled  to  from  an  insurance  policy  arranged  either  privately  or  through  his 
company  is  of  no  concern  to  the  Board.  If  the  workman's  company  is  involved 
in  such  a  case  it  is  by  reason  of  a  voluntary  act  on  the  company's  part.  I  consider 
contributions  b\'  the  compan\'  under  the  Pension  Act  and  other  mandator>' 
statutory  programmes  to  be  in  a  different  category-  for  the\'  are  compulsor\- 
payments.  It  is  for  this  reason  I  feel  that  awards  under  that  Act  should  be 
considered  in  compensation  awards. 

Recommendations 

/  ivouhl  exceed  my  authority  in  this  Coniniission  were  I  to  t}uikc  a  recovi- 
mendation  regarding  an  overall  review  of  welfare  measures  designed  among  other 
purposes  to  consider  the  place  which  compensatioii  awards  occupy.  I  can  but  express 
a  hope  that  some  action  may  be  taken  in  the  near  future  by  the  respective  governments 
and  compensation  boards  to  review  and  co-ordinate  the  activities  of  the  various 
welfare  agencies. 
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/  consider  it  within  my  powers,  however,  in  the  event  that  nothing  has  been  done 
by  1970  along  the  lines  I  have  mentioned,  to  make  a  recommendation  in  regard  to 
The  Workmen  s  Compensation  Act  in  this  province.  My  recommendation  is  that 
section  45  (1)  of  the  Act  should  be  amended  at  that  time  to  allow  the  Board,  when 
fixing  the  amount  of  compensation,  to  take  into  account  the  provisions  of  the  Old 
Age  Security  Act,  and  one-half  the  benefits  payable  under  the  Pension  Act.  The 
amendment  I  suggest  is  that  there  be  added  to  section  45  (1)  at  that  time  the  following: 

''The  Board  shall  also  have  regard  to  amounts  payable  under  the  Old  Age  Secur- 
ity Act  and  to  one-half  the  amounts  payable  under  the  Canada  Pension  Plan.'' 

I  have  not  referred  in  the  above  to  The  Medical  Services  Insurance  Act 
other  than  to  enumerate  it  among  the  provincial  statutes.  In  the  event,  however, 
that  the  current  negotiations  between  the  Government  of  Canada  and  the 
provinces  result  in  the  institution  of  a  comprehensive  universal  medical  care  plan 
in  Ontario  the  plan  and  the  Workmen's  "Compensation  Act  should  be  jointly 
scrutinized  to  avoid  unnecessary  overlapping  in  this  field  as  well. 
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CLAIMS   ADJUDICATION 

\\\v  most  iinpoi  i.mi  |),ii  t  ol  ilu-  lioard's  work  is  in  tlu-  iiiiti.il  prcxressinK  and 
a(ljii(li("a(i()ii  of  claims.  .\n\  undue  dclav  in  a  decision  will,  in  most  cases,  inflict 
a  li.irdsliii)  on  t  he  injm('<l  workman  and  I  he  (  laims  section  must,  as  a  consequence, 
be  orji^anized  to  achieve  a  rapid  decision  in  the  first  instance.  As  an  ever  increas- 
ing: volume  ol  (  laims  was  developiniL^,  a  thorough  review  of  the  orj^anization  was 
authorized  1)>'  the  present  Hoard  and  substantial  organizational  chanj^es  followed 
in  1965.  These  as  well  as  the  manner  in  which  claims  are  processed  are  described 
in  the  memorandum  furnished  b\'  the  Hoard  which  I  have  included  as  Api)endix 
1)  hereto.  As  indicated  in  that  memorandum  some  1,500  to  1,650  new  accidents 
are  reported  to  the  Hoard  daily.  The  result  of  a  June  1966  survey  indicated 
that  initial  payments  in  90  per  cent  of  the  claims  were  made  in  that  month 
within  six  to  ten  working  days  from  the  date  when  the  Hoard  received  notice  of 
the  accident.  Such  dela>s  as  occurred  were  due  to  dela\'  in  reporting  b\'  the 
doctor  or  employer  or  by  the  necessity  for  a  fuller  investigation  than  was  possible 
by  examination  of  the  reports.  The  evidence  points  to  speed  and  efficienc}'  at 
this  level,  and  the  fact  that  no  objections  were  made  at  an\-  time  to  this  Commis- 
sion regarding  the  mechanics  of  the  initial  claims  procedure  must,  I  would  think, 
be  taken  by  the  Board  as  a  high  compliment  on  the  manner  in  which  it  has 
succeeded  in  dealing  with  its  mounting  problems. 

INVESTIGATION  OF  ACCIDENTS 

As  appears  from  the  memorandum  (Appendix  D)  investigation  b\'  a  claims 
investigator  is  considered  necessary  in  but  one  per  cent  of  the  claims.  Where  an 
adjudicator  requests  an  investigation  it  is  conducted  by  an  investigator  from 
either  the  head  office  or  a  regional  office.  When  an  investigation  is  to  be  made 
the  claimant  is  advised  by  letter.  The  claimant  has  a  right  to  be  represented 
when  interviewed  during  the  investigation  but  it  has  not  been  the  custom  to  so 
notify  him  in  the  letter.  It  was  submitted  by  the  Ontario  Federation  of  Labour 
that  he  should  be  so  informed.  This  would  seem  reasonable  and  I  would  so 
recommend. 

At  the  time  when  the  above-mentioned  letter  goes  out  to  the  claimant  a 
similar  letter  is  sent  to  his  emplo>er.  Representatives  of  management  have 
requested  that  the  time  of  the  investigation  should  be  stated  in  the  letter. 
The  chief  objection  to  the  implementation  of  this  request  is  that  it  would  limit 
an  investigator  in  his  freedom  of  movement  designed  to  allow  him  to  cover  the 
maximum  number  of  cases  in  the  time  available  to  liim.  /  would  not  recommend  a 
change. 

The  Motor  Vehicle  Manufacturers'  Association  in  its  submissions  stated 
that  too  few  investigations  were  being  carried  out  and  that  there  should  be  an 

increase  in   the  investigating  staff.    This  is  an   administrative  decision  of  the 
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Board  upon  which  I  am  unable  to  advise  on  the  evidence  before  me.  If  it  is 
indicated  that  cases  are  sHpping  by  because  of  failure  to  investigate  as  alleged 
then  provision  should  be  made  for  an  adequate  staff  to  investigate.  It  should 
not  be  overlooked  that  the  employer  in  any  instance  is  in  the  best  position  to 
inform  the  Board  that  some  wider  investigation  of  a  claim  arising  from  an 
accident  is  desirable.  I  have  been  referred  to  no  case  of  failure  by  the  Board 
to  so  investigate  when  an  investigation  has  been  requested.  I  am  assured  by  the 
Board's  witness  that  investigations  are  conducted  in  all  cases  where  it  is  necessary 
to  establish  the  facts  for  adjudication  and  that  they  are  done  promptly. 

One  association  urged  that  no  claims  should  be  paid  till  after  notice  to  the 
employer.  This  proposal,  if  adopted,  would  result  in  a  substantial  slowing  of 
claims  adjudication.  Claims  are  not  paid  till  a  report  from  the  employer  has 
been  received.  An  initial  adjudication  need  not  be  final  and  if  subsequent 
information  regarding  the  claim  reaches  the  employer  it  can  then  be  furnished 
to  the  Board  for  consideration. 

REPORTING  OF  ACCIDENTS 

The  provisions  of  the  Act  requiring  reports  of  accidents  to  be  made  are 
section  21  for  employees  and  section  115  for  employers. 

Section  21  (1)  prescribes  as  follows: 

**21. —  (1)  Subject  to  subsection  5,  compensation  or  medical  aid  is  not 
payable  unless  notice  of  the  accident  is  given  as  soon  as  practicable  after  the 
happening  of  it  and  before  the  workman  has  voluntarily  left  the  employment 
in  which  he  was  injured  and  unless  the  claim  for  compensation  or  medical 
aid  is  made  within  six  months  from  the  happening  of  the  accident  or,  in 
case  of  death,  within  six  months  from  the  time  of  death." 

Subsection  (5)  of  the  same  section  permits  the  Board  to  relieve  against  failure 
to  comply  with  subsection  (1).     It  reads: 

**(5)  Failure  to  give  the  prescribed  notice  or  to  make  such  claim  or  any 
defect  or  inaccuracy  in  a  notice  does  not  bar  the  right  to  compensation  if  in 
the  opinion  of  the  Board  the  employer  was  not  prejudiced  thereby  or,  where 
the  compensation  is  payable  out  of  the  accident  fund,  if  the  Board  is  of 
opinion  that  the  claim  for  compensation  is  a  just  one  and  ought  to  be 
allowed." 

Strong  representations  were  made  to  the  Commission  b>  employer  interests 
that  there  was  an  increasing  tendency  on  the  part  of  workmen  to  ignore  the 
provisions  of  section  21  (1)  and  not  to  report  accidents  to  the  employer.  The 
increase  has  been  most  marked  since  changes  in  the  Board  rules  some  years 
ago  permitting  the  workman  free  choice  of  doctors.  As  a  result  the  employer  is 
frequently  unable  to  confirm  or  investigate  the  accident  and  steps  to  provide 
against  a  similar  occurrence  have  to  be  neglected  in  the  interval.  It  was  said  that 
the  employer's  first  notification  of  the  accident  in  numerous  instances  is  when 
he  is  asked  by  the  Board  for  a  report.  The  Motor  Vehicle  Manufacturers' 
Association  reported  that  in  the  plant  of  one  of  its  members  over  a  period  of  three 
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nioiitlis  in  \^)()(),  IS  pci'  (ciil  of  ilic  .i((i<lciits  ulii(li  hccamc  the  subjec:t  of 
(■()in|)('iis;it ion  claims  wc-ic  not  rc|)ottc(I  .it  tlir  linic  oi  the  injury  and  there  was 
IK)  reasonable  excuse  for  the  lailnrc  I  iidcr  these  circumstances  it  is  not  sur- 
prising if  (lonhts  ha\c  arisen  as  to  w  lid  her  all  ac(  iflents  for  which  claims  were 
made  in  fact  occurred.  The  complaint  ol  the  emplo\er  in  this  instance  seems 
full>'  justified.  The  average  ("anadian  workman  is  (piite  capable  of  l^-in^  made 
to  understand  ih.il  the  accident  must  be  reported  to  his  einplo\er  as  well  as  to 
the  Board.  There  will  be  exceptions,  no  doubt,  as  in  the  case  of  labourers  who 
si)e.d':  onK,  or  chielK  ,  a  lan^ua^e  other  than  ICn^lish.  This  mij^ht  provide  a 
reasonable  excuse  for  lailuri'  to  re|)ort.  It  is  onl\'  reasonable  and  just  that  the 
emplo>er  be  given  an  earl\  ()i)portunit\  to  examine  the  circumstances  in  every 
accident  since  some  wholl\-  fraudulent  claims  mi.^ht  otherwise  fmd  their  way 
to  the  Board.  There  should  be  a  concerted  effort  b\  the  emplo\er,  the  union 
where  there  is  one,  and  b>'  the  Board  to  make  known  to  the  workman  that 
reports  must  be  made  before  leaving;  the  job  or  as  soon  thereafter  as  jjossible. 
1  .im  also  of  the  opinion  that  an  amendment  to  section  21  is  necessary  to  assure 
that  it  is  done.  Such  an  amendment  should  provide  that  when  an  em[)lo\ee  fails 
to  notify  his  employer  within  reasonable  time  of  an  accident  and  no  adecjuate 
explanation  therefor  is  furnished,  the  Board  ma\'  deprive  him  of  comi)ensation 
for  an>'  period  of  time  prior  to  the  notice  being  given. 

Of  equal  importance  is  the  complaint  as  to  the  effect  being  given  by  the 
Board  to  section  21  (5).  It  is  said  that  this  subsection  in  its  present  form  in 
effect  negatives  the  provisions  of  subsection  (1)  and  that  the  Board  is  too 
generous  in  its  treatment  of  late  reports.  In  this  connection  the  Board  filed  with 
the  Commission  the  following  comment : 

"A  workman  jeopardizes  his  claim  if  he  docs  not  report  the  accident 
promptly.  It  is  more  difficult  for  him  to  establish  the  details  at  a  later  date. 
When  delay  in  reporting  is  involved  which  creates  difficult)  in  granting 
benefits  the  Board  makes  detailed  enquiries  or  investigations  to  assist  the 
workman  to  establish  his  claim.  If  the  enquiry  does  not  produce  supporting 
information  the  claim  would  be  considered  on  the  evidence  already  sub- 
mitted. The  Board  would  consider  factors  such  as  the  t>pe  of  disabilit\-. 
his  length  of  employment,  the  details  of  his  history  of  onset  of  disability  and 
reasons  for  delay  in  reporting  and  whether  or  not  the  circumstances  were 
reasonable." 

The  fault  1  have  to  find  in  the  practice  as  stated  is  that  the  Board  imposes  no 
penalty  upon  the  workman  who  does  not  report  promptK-  and  who  can  give  no 
adequate  explanation  for  his  failure  to  do  so.  It  would  also  appear  that  the 
subsection  in  its  present  form  has,  to  a  substantial  degree,  the  ctTect  ol  nullitying 
subsection  (1).  1  believe  subsection  (5)  should  be  strengthened  and  shall  later 
recommend  a  change  in  its  wording.  When  considering  such  alteration,  how- 
ever, I  have  also  had  in  mind  the  comi)laint  b>-  labour  representatives  that,  on 
occasion,  employers  discourage  emplo>ees  from  reporting.  It  goes  without  saying 
that  an  employee  should  not  be  penalized  for  failure  to  rei)ort  if  his  employer 
had  knowledge  of  the  accident.  M\-  suggested  amendment  will  provide  for  this 
situation. 
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I  am  not,  on  the  other  hand,  in  favour  of  any  amendment  to  subsection  (1), 
as  was  suggested  to  the  Commission,  to  provide  that  the  six  month  period  should 
run  "in  the  case  of  disablement  from  the  occurrence  of  the  event  from  which 
the  disablement  arose."  The  purpose  of  adding  the  disablement  provision  to 
the  definition  of  "accident"  in  section  1  was  obviously  to  provide  for  a  disability 
which  might  not  have  arisen  at  a  clearly  defined  time  or  place.  It  could  equally 
be  to  provide  for  the  accident  thought  to  be  minor  but  which  at  a  later  time 
resulted  in  disablement.  To  allow  such  an  amendment  might  work  a  serious 
injustice  to  an  injured  workman. 

A  further  submission  to  the  Commission  has  reference  to  false  claims.  It  was 
not  stated  by  anyone  in  his  evidence  that  false  claims  are  being  made.  It  would 
be  difficult  to  establish  how  many,  if  any,  arise.  The  Commission  was  left,  how- 
ever, to  infer  from  figures  provided  during  the  hearing  that  when  so  many  claims, 
unreported  to  the  employer,  exist,  all  cannot  be  bona  fide  ones.  It  was  suggested 
that  when  it  is  established  that  a  claimant  has  made  a  clearly  false  report  and 
no  adequate  explanation  is  offered  a  penalty  should  be  imposed  and  that  there 
should  be  a  provision  in  the  Act  for  this  purpose.  As  no  serious  objection  has 
been  made  to  this  reasonable  proposal  I  shall  recommend  its  adoption. 

The  provision  relating  to  reporting  by  employers  is  section  115,  which  reads: 

**115. —  (1)  Every  employer,  within  three  days  after  the  happening  of  an 
accident  to  a  workman  in  his  employment  by  which  the  workman  is  disabled 
from  earning  full  wages  or  that  necessitates  medical  aid,  shall  notify  the 
Board  in  writing  of: 

(a)  the  happening  of  the  accident  and  the  nature  of  it; 

(b)  the  time  of  its  occurrence; 

(c)  the  name  and  address  of  the  workman; 

(d)  the  place  where  the  accident  happened; 

(e)  the  name  and  address  of  the  physician  or  surgeon,  if  any,  by  whom 
the  workman  was  or  is  attended  for  the  injury, 

and  shall  in  any  case  furnish  such  further  details  and  particulars  respect- 
ing any  accident  or  claim  to  compensation  as  the  Board  may  require. 

(2)  For  every  contravention  of  subsection  1,  the  employer  is  guilty  of  an 
offence  and  on  summary  conviction  is  liable  to  a  fine  of  not  more  than  $50. 

(3)  Every  employer  who  makes  default  in  reporting  or  furnishing 
particulars  of  any  accident  or  claim  shall,  in  addition  to  any  other  penalty 
or  liability,  pay  to  the  Board,  if  so  ordered  by  the  Board,  the  amount 
of  compensation  and  medical  aid  awarded  in  respect  of  such  accident  or 
claim  in  accordance  with  the  evidence  or  information  otherwise  obtained 
by  the  Board." 

A  preliminary  criticism  of  the  above  section  was  of  the  requirement  to 
report  "within  three  days  after  the  happening  of  an  accident."  There  is  no 
doubt  that  the  provision  is  unrealistic  in  that  no  employer  can  report  an  accident 
if  he  has  not  learned  of  it  or  been  told  that  it  has  occurred.  The  submission 
has  been   made  that  the  words  "he  learns  of"   should   be  inserted  following 
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".liter"  ill  (lie  Inst  line  so  lii.it  ilic  liiiic  limitation  would  date  from  that  lime 
ratlici  than  lioni  ilir  liappi-nin'',  nt  ilir  a((i(Icnt.  This  Commission  has  al8<'j 
jrjv'cn  ( onsidcrat ion  to  the  pen  ilt\  i)i()visir)ns  of  subsections  (2)  and  (3),  The 
pcMialtN  in  (2)  would  sccni  to  \h-  inad('(|uate  and  a  more  realistic  sum  should 
l)c  siil)stitiitt'(l.  A  witness  loi"  the  iJoard  testified  that  in  i)ractice  subsection  (2) 
is  never  used,  hnl  that  siil)secti()n  {^)  is  resortt'd  to  without  hesitation  when 
an  eni|)lo\'cr  defaults  without  a  reasonable  excuse.  In  view  of  this  evidence  I 
am  ol  the  ()i)iiiion  citlicr  (hat  snl)se(  lion  (2)  slionM  be  abolished  or  that  an 
adecjuate  penalt\'  shonid  be  siibstit  ntcd  for  the  present  one.  The  latter  course 
will  still  leave  it  open  for  the  lioard  to  jjroceed  aj^ainst  the  emi)lo\er  under 
subsections  {^)  if  it  sees  fit. 

Recommendations 

(1)  Section  21  (5)  sliould  be  deleted  and  the  following  substituted  therefor 

(5)  Failure  to  give  the  prescribed  notice  or  to  make  such  claim  or  any  deject 
or  inaccuracy  in  a  notice  does  not  bar  the  right  to  compensation  if 

(a)  the  failure  is  the  result  of  physical  incapacity,  error,  or  other  sufficient 
reason, 

(b)  the  employer  had  knowledge  of  the  accident  or  injury  at  the  time  of  its 
occurrence,  or 

(c)  neither  the  Board  nor  the  employer  is  prejudiced  and  the  Board  is  of 
the  opinion  that  special  circumstances  exist  and  that  the  claim  for 
compensation  is  a  just  one  and  ought  to  be  allowed. 

(2)  Section  21  of  the  Act  should  be  amended  by  adding  thereto  the  following  as 
subsection  {6)  thereof. 

{6)  When  a  workman  fails  to  notify  his  employer  of  an  accident  within  the  time 
required  by  subsection  (1)  but  qualifies  by  reason  of  subsection  (5),  the 
Board  may  deprive  him  of  compensation  for  any  period  of  time  prior  to 
notice  to  the  employer  being  given. 

(3)  The  following  subsection  should  be  added  to  section  21. 

(7)  A  workman  who  makes  a  false  representation  or  report  in  connection 
with  a  claim  is  guilty  of  an  offence  and  on  summary  conviction  is  liable 
to  a  fine  of  $200.00.  In  addition  to  the  fine  imposed  the  workman  shall 
be  required  to  reimburse  the  Board,  or  the  ijidividual  employer  under 
Schedule  2  for  all  benefits  received  by  him  by  reason  of  the  claim  having 
been  made. 

(4)  Section  115  (1)  should  be  amended  by  inserting,  following  the  word  ''after''  in 
the  first  line,  the  words,  ''he  learns  of  so  that  the  first  part  of  the  subsection 
as  amended  will  read, 

115. — (7)  Every  employer,  within  three  days  after  he  learns  of  the  happening 
of  an  accident  to  a  workma?i  in  his  employment  by  which  the  workman  is 
disabled  from  earning  full  wages  or  that  necessitates  medical  aid,  shall  notify 
the  Board  in  writing  of, 

(5)  Section  115  (2)  should  be  ameyided  by  striking  from  the  third  line  thereof  the 
figure  $50  and  substituting  therefor  the  sum  of  $200.00. 
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DEFINITION  OF  **ACCIDENT'' 

Background 

The  basic  formula  covering  a  workman's  entitlement  to  compensation  is  to 
be  found  in  the  following  sections  of  the  Act: 

*'3. —  (1)  Where  in  any  employment,  to  which  this  Part  applies,  personal 
injury  by  accident  arising  out  of  and  in  the  course  of  the  employment  is 
caused  to  a  workman,  his  employer  is  liable  to  provide  or  to  pay  compensa- 
tion in  the  manner  and  to  the  extent  hereinafter  mentioned,  except  where 
the  injury, 

(a)  does  not  disable  the  workman  for  a  period  of  at  least  three  calendar 
days  from  earning  full  wages  at  the  work  at  which  he  was  employed;  or 

(b)  is  attributable  solely  to  the  serious  and  wilful  misconduct  of  the  work- 
man unless  the  injury  results  in  "death  or  serious  disablement. 

(2)  Where  the  accident  arose  out  of  the  employment,  unless  the  contrary 
is  shown,  it  shall  be  presumed  that  it  occurred  in  the  course  of  the  employ- 
ment and,  where  the  accident  occurred  in  the  course  of  the  employment, 
unless  the  contrary  is  shown,  it  shall  be  presumed  that  it  arose  out  of  the 
employment. 

(3)  Where  compensation  for  disability  is  payable,  it  shall  be  computed 
and  be  payable  from  the  date  of  the  disability. 

(4)  This  section  does  not  apply  to  a  person  whose  employment  is  of  a  casual 
nature  and  who  is  employed  otherwise  than  for  the  purposes  of  the  em- 
ployer's trade  or  business." 

The  onus  is  on  the  workman  initially  to  establish  (a)  that  he  is  a  workman 
within  the  meaning  of  the  Act,  (b)  that  his  employer's  business  is  covered  by  the 
Act,  (c)  that  an  accident  did  occur  as  reported  and  did  arise  out  of  and  in  the 
course  of  employment  (or,  in  the  case  of  disease,  that  it  is  an  industrial  disease 
or  one  peculiar  to  or  characteristic  of  a  particular  industrial  process,  trade  or 
occupation)  and  (d)  that  the  injury  or  disability  is  the  result  of  the  accident 
reported. 

Until  April  3rd,  1963,  "accident"  was  defined  in  section  1  (1)  (a)  of  the 
Act  as  follows: 

"1.  (1)  In  this  Act, 

(a)    'accident'  includes  a  wilful  and  intentional  act,  not  being  the  act  of  the 

workman,  and  a  fortuitious  event  occasioned  by  a  physical  or  natural 

cause." 

Under  this  definition,  obvious  traumatic  injuries  due  to  an  accident  such 
as  a  fall,  cut  or  blow  could  be  adjudicated  by  the  Board  without  difficulty. 
Adjudication  of  cases  involving  injuries  arising  out  of  strains  or  sprains  presented 
problems  and  the  following  directive  was  issued  by  the  Board  on  December 
13th,  1934  as  a  guide  to  claims  adjudicators  when  handling  claims  in  the  latter 
class: 
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"W'licic  some  s|)('(  ili(  -ir.iiii  or  iiu  idem  (x  (  iirs  while  a  workman  is  at  work 
iiiidcr  such  (  ire  iiinstanccs  as  make  it  a|)|)car  that  an  injury  has  taken  place 
to  niuscles,  tendons  or  li'^anicnt^,  thcicl)\-  causing  (hsahility,  even  in  the 
absence  of  what  is  coininonK  regarded  as  an  accideru  or  a  fortuitious  event, 
this  nia\'  he  assumed  to  he  an  accich-nf  aiul  compensation  allf)wed," 

The  Hoard  adxised  that  (hsahiht\  (  laims  were  adjudicated  in  accordance 
with  this  (hrective  until  the  amenchnent  of  tlie  defmition  of  "accident"  which 
became  effective  April  .h(\,  l')63.  'I'he  i)resent  definition,  ai)pl\in^  to  accidents 
which  occurred  on  and  after  that  (hite  inchich-s  (hsablemeiit  arisint^  out  of  anrl 
in  the  course  of  emploxiiient.    It  reads: 

"1.  (1)  In  tliis  Act, 

(a)    'accident'  includes, 

(i)  a  wilful  and  intentional  act,  not  bein^^  the  act  of  the  workman, 
(ii)  a  chance  event  occasioned  by  a  ph\sical  or  natural  cause,  and 
(iii)  disablement  arising  out  of  and  in  the  course  of  employment." 

The  Board  advised  the  Commission  that  the  amendment  of  1963  was 
designed  to  bring  the  statute  into  line  with  what  had  become  administrative 
practice  in  the  adjudication  of  disabilit\-  claims.  A  similar  statement  appear? 
to  have  been  made  to  the  legislature  by  the  Minister  who  introduced  the  legisla- 
tion containing  the  1962-63  amendment.  In  view  of  these  opinions  one  would 
have  expected  no  sharp  change  in  the  volume  of  claims  allowed  for  disability 
(as  opposed  to  traumatic  injury)  except  for  normal  increases  due  to  increased 
wages  and  other  considerations  which  will  be  discussed.  However,  as  will 
appear  in  more  detail  below^  management  claims  that  the  amendment  of  the 
definition  of  "accident"  to  include  disability  has  opened  up  a  fiood  of  new- 
claims  which  are  not  clearh'  w^ork-related  and  which,  as  a  consequence,  should 
not.  be  the  subject  of  compensation  pa>ments.  The  Board  witness  admitted  that 
the  amendment  had  resulted  in  the  acceptance  of  some  claims  which  would 
formerly  have  been  rejected,  as  in  certain  back  injur\-  cases,  but  asserted  that  the 
added  compensation  cost  had  been  small. 

The  Board  directive  which  was  issued  after  the  amendment  was  made  was 
filed.    It  reads: 

"Entitlement  under  the  amending  Act  appKing  to  accidents  on  and  happen- 
ing after  the  3rd  day  of  April,  1963,  which  includes  under  the  definition  of 
accident  'disablement  arising  out  of  and  in  the  course  of  employment' 
requires  that  the  disablement  which  the  workman  suffers  must  have  some 
causal  relationship  with  the  work  being  performed,  that  is,  it  is  not  sufficient 
that  the  disablement  comes  on  during  work  but  rather  there  must  be 
something  about  the  work  which  can  be  considered  to  ha\e  caused  a  dis- 
ablement to  come  on,  such  as  strenuous  work,  awkward  position,  un- 
accustomed strain,  or  even  a  movement  arising  out  of  the  work  which  it  is 
reasonable  to  consider  has  caused   the  disablement." 

In  discussing  the  difTerence  between  the  1934  directive  and  that  of  1963 
Mr.  Kerr,  speaking  for  the  Board,  pointed  out  that  the  fornu^r  required  "some 
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specific  strain  or  incident"  whereas  the  latter  now  requires  "some  causal 
relationship"  i.e.  ''something  about  the  work."  Under  the  new  administrative 
approach,  the  claims  adjudicator  does  not  necessarily  have  to  find  that  there 
was  an  event  or  what  is  commonly  regarded  as  an  accident  occurring  at  a  point 
in  time,  and  claims  are  now  allowed  for  conditions  that  may  have  developed 
over  a  period  of  time  so  long  as  they  are  caused  by  the  work.  The  1934  directive 
was  somewhat  contradictory  in  its  terms  in  requiring  "some  specific  strain  or 
incident"  and  later  in  the  same  directive  providing  that  compensation  could 
be  allowed  "even  in  the  absence  of  what  is  commonly  regarded  as  an  accident 
or  a  fortuitous  event."     This  has  now  been  clarified. 

The  Complaint  of  Management 

A  significant  number  of  submissions  were  received  from  management 
taking  issue  with  the  definition  of  "accident"  as  it  now  stands.  All  were  concerned 
with  the  mounting  costs  of  compensation  which  they  attributed  mainly  to  the 
cumulative  effects  of  amendments  which  redefined  "accident"  and  shortened 
the  waiting  period. 

The  submissions  relating  to  the  widened  definition  of  "accident"  have 
reference  in  particular  to  the  alleged  alarming  increase,  since  1963,  in  back 
cases  for  which  compensation  had  been  allowed.  It  was  said  that  more  leisure 
time  and  leisure  work  had  resulted  in  more  disabled  backs.  In  such  cases  a 
degenerative  back  condition  aggravated  or  brought  on  by  activities  not  related 
to  employment  might  be  "triggered"  by  some  ordinary  movement  at  work  such 
as  bending,  reaching  or  stooping.  Such  cases  should  not  be  compensable  but, 
in  fact,  many  were  allowed.  The  suggestions  made  were  that  in  all  such  cases 
the  causal  relationship  to  work  should  be  clearly  identified  and  there  should  be 
no  broadening  of  entitlement  by  some  administrative  interpretation  in  conflict 
with  the  concept  that  compensable  disability  must  relate  to  something  inherent 
in  the  work.   One  counsel  put  it  in  this  way, 

"On  that  causal  connection  end  I  have  referred  to  a  number  of  cases  which 
we  had  merely  to  illustrate  the  point.  I  am  not  looking  for  these  to  be 
reopened  of  course  but  in  those  cases  it  struck  us  that  the  Board  were 
applying  a  causal  connection  which  appeared  to  us  to  be  a  great  stretch 
of  the  imagination  to,  for  instance,  say  that  the  man  in  merely  lifting  up  a 
wrench  claims  that  he  has  injured  his  back  and  on  that  basis  compensation 
was  paid  to  him.  A  causal  connection  when  it  shews  that  a  man  is  per- 
forming a  function  in  which  he  is  over-exerting  himself,  that  type  of  thing, 
yes,  there  is  a  causal  connection  between  the  over-exertion  and  the  disability 
but  .  .  ." 

Employer  representatives  claimed  that,  regardless  of  the  Board's  stated 
criterion  requiring  some  causal  relationship,  the  amendment  had  led  to  the 
belief  among  workmen  that  any  disability  which  became  apparent  at  work  was 
compensable.  The  compensation  awards  by  the  Board  in  the  last  two  years 
tended  to  confirm  this  misconception.  It  was  said  that  the  concept  of  the  Act 
whereby  the  employer  becomes  liable  without  proof  of  negligence  is  to  be 
justified  only  in  the  case  of  a  true  work  injury  but,  by  distortion,  the  Act  has 
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beconif  ill  ili(>  i{'Sj)e((  iik  iit  ioiK  d  i  welfare  measure  and  industry  is  {)enali/e<i 
as  a  result.  1 1  was  Initlicr  slated  tii  at  tin-  lioard's  widened  ifitcrprelation  of 
".iccidcMit"  is  (lis(()nrai;iii^  ciiiplov crs  from  iiirin^j  workmen  with  inherent  or  pre- 
exist iiii;  disahilities  and  from  rehirin^^  men  whose  back  injury  claims  have  l)een 
allowed.  Some  companies  whose  safet\'  records  had  been  improving'  before 
\96^  complained  that  these  records  had  been  reversed  by  the  increased  number 
of  claims  allowed  in  \^)()\  and  1<)65.  Tliis,  they  said,  disheartens  employers  and 
has  the  effect  ol  undei mining  their  accident  |)revention  efforts,  as  a  field  has  been 
introduced  in  which  no  amount  of  supervision  or  safety  effort  is  of  assistance. 

Statistical  returns  in  supj)ort  of  the  sui)missions  marie  were  filed  by  the 
Canadian  Manufacturers'  Association,  Tlie  International  Nickel  Company 
Limited  and  the  Motor  Vehicle  Manufacturers'  Association,  h'or  convenience 
I  shall  refer  to  these  bodies  as  C.M.A.,  Inco  and  MA'.M  A.  respectively. 

The  CM. A.  fip^ures  covered  returns  from  19  manufacturing  classes  between 
the  years  1960  and  1965  shewing  the  accident  frequencies  in  each  class  and  the 
total  frequency  for  all  classes.  The  total  accident  frequency  was  13.57  per  cent 
in  1960,  12.71  in  1961,  13.69  in  1962,  16.22  in  1963,  18.85  in  1964,  20.62  in  1965 
and  subsequent  figures  filed  indicate  that  it  was  21.82  per  cent  for  1966.  It  was 
pointed  out  that  for  the  year  1965  frequenc\'  had  increased  by  5.8  per  cent  and 
in  each  of  the  two  previous  years  by  substantially  more  than  that  amount. 
The  frequency  rate  which  was  defined  as  the  number  of  cases  accepted  for  com- 
pensation per  million  man  hours  worked,  bore  little  relation  to  and  was 
substantially  higher  in  every  instance  than  the  percentage  increase  in  the  work 
force. 

Inco,  in  extended  evidence,  supported  by  case  histories,  emphasized  the 
objections  which  I  have  already  summarized.  In  addition  it  produced  a  table 
(10)  shewn  on  page  40  to  establish  that  in  the  experience  of  that  company  there 
had  been  an  increase  in  "non-traumatic"  back  injur\-  claims  since  1962  with  a 
decrease  in  the  percentage  of  claims  disallowed  in  that  period.  It  has  been  pointed 
out  by  the  Board  that  this  table  refers  to  sprains  and  strains  rather  than  to 
"non-traumatic"  injuries  and  that  in  a  substantial  proportion  of  these  all  that 
was  given  was  medical  aid.    I  shall  refer  to  the  table  later. 

Spokesmen  for  the  United  Steelworkers'  Union  and  for  the  International 
Union  of  Mine,  Mill  and  Smelter  Workers  in  answer  to  the  Inco  case  stated  that 
the  increase  in  back  cases  was  mainh-  accounted  for  b>'  (a)  the  high  degree  of 
turnover  in  the  work  force  in  the  nickel  industr\-  and  the  emploxnient  of 
unskilled  workmen,  (b)  the  increase  in  the  work  force,  (c)  the  aging  of  the  work 
force  by  reason  of  union  activity  since  1945  which  has  led  to  job  protection 
through  seniority  provisions  of  collective  agreements;  formerl\-  men  over  45 
were  not  hired  and  many  w^ere  discharged  at  or  after  that  age;  (d)  union  cam- 
paigns for  reporting  of  injuries,  (e)  the  free  choice  of  doctor  after  1963  as  opposed 
to  company  doctors,  and  (f)  the  introduction  of  heavier  equipment,  e.g.,  a  new 
jack-leg  drilling  machine. 

Inco  statistics  in  Table  10  discoimtcd  the  aging  of  the  work  force  as  a  factor 
and  the  compan\-,  through  its  counsel,  stated  that  its  empKn  nient  practices  and 
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|).it  Icnis  (unskilled  l.ihoiir  .ind  I  iiniov cr)  li.i\(*  hccii  tiiichan^cd  in  any  major  way 
over  tlic  last  rillccii  years  .md  tli.it  the  work  force  has  shown  only  a  (gradual 
increase.  Ihe  <  ()mj)aii\'  denies  ilial  aii\'  new  machinery  is  creatin^j  unusual  risks 
of  injur\ .  It  adds  llial  salel\  ste|)s  have  l)een  (onsistentK  applied  and,  with 
inechaniz.it ion,  there  is  less  chance  of  back  strain  tlian  before. 

The  conipain,  in  short,  attrihntes  the  increase  in  back  cases  chiefly  to  the 
\^)().^  ciiani;e  in  the  delinition  of  "a((  idem"  and  to  a  more  liberal  claims  adjudi- 
cation result ini;  therefrom. 

The  M.V.M.A.  re|)resenlati()ns  were  to  the  efTect  that  the  accident  benefit 
costs  of  its  members  which  liad  run  for  a  number  of  \ears  at  35  cents  \)cr 
hundred  dollars  of  assessable  pa>  roll  had  increased  in  the  last  si.x  \ears  to  a  55 
cent  cost.  The  previous  35  cent  cost  exi)erience  the  association  considered 
"relativcK'  low"  due  to  safet>'  measures  adoj)ted  and  pursued  by  the  association. 
Statistics  were  produced  to  show  the  assessment  increases  between  1962  and  1964 
compared  lo  those  between  1962  and  1965.  Accordinj^:  to  the  figures  shewn  asses- 
sable payrolls  of  the  association  members  had  increased  86  i)er  cent  between  1962 
and  1964  with  benefit  payments  increasini^  onl\-  55  per  cent  during  that  time. 
By  comparison  between  1962  and  1965  benefit  paxments  had  gone  up  by  150 
per  cent  though  assessable  payrolls  had  increased  onh'  133  j^er  cent.  This  dis- 
j^roportionate  increase  in  compensation  awards  was  attributed  by  the  association 
to  the  joint  effect  of  the  legislative  amendments  shortening  the  waiting  period 
and  changing  the  definition  of  "accident". 

The  Board  in  turn  produced  a  series  of  tables  relating  to  this  matter. 
The  first  of  these  tables  indicates  that  the  percentage  of  claims  disallowed 
varied  but  little  between  the  years  1963  and  1966,  1963  being  the  year  in  which 
the  amended  definition  of  "accident"  became  law.    It  appears  below. 


TABLE  11 

REJECTED  CLAI.MS 

Reported 
Year  Claims 


X  umber 
Rejected 

Percentage 
Rejected 

13.501 

5.3 

13,610 

5.4 

15.436 

5.7 

12.916 

4.5 

12.172 

3.S 

15.289 

4.3 

16.610 

4.4 

1960 255.961 

1961 253,169 

1962 269.536 

1963 286.627 

1964 318.331 

1965 359,353 

1966 373,554 

March  7.  1967. 

Officials  of  the  Board  were  emphatic  in  stating  that  accident  costs  to  employers 
had  occurred  for  reasons  other  than  the  amended  definition  oi  "accident"  and 
asserted  that  the  compensation  costs  resulting  therefrom  had  in  fact  been 
minimal.    To  substantiate  this  a  review  of  the  cases  in  the  sprain  and  strain 
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category  had  been  made  taking  out  those  which  would  previously  have  been 
disallowed  from  those  which  would  have  been  allowed  under  the  new  definition  as 
having  a  causal  origin.  The  first  two  tables  below,  which  indicate  the  percentage 
increase  following  the  change,  result  from  that  review.  Those  tables  which,  as 
indicated,  are  for  the  years  1964  and  1966  do  not  cover  all  compensation  cases 
in  the  respective  years  but  cover,  I  was  assured,  a  large  enough  number  to 
furnish  a  sound  statistical  basis.    They  are: 

TABLE  12 

CHANGE  IN  DEFINITION  OF  "ACCIDENT" 

%  increase  in  number  of  claims  allowed  for  compensation  by  reason  of  new 

definition  of  "accident" 1-1% 

Estimated  annual  compensation  cost  for  claims  allowed  only  by  reason  of  new 

definition  of  "accident" $      488,000.00 

1.  Figures  submitted  based  on  sample  of  1964  claims, 

2.  Total  compensation  cost  for  1964 $50,132,994.47 

3.  The  figure  of  $488,000  is  .97  of  Total  Compensation  Cost. 

TABLE  13 

Total  compensation  cost  for  1966 $71,352,084.14 

1966  ESTIMATES 

Change  in  Definition  of  Accident 

Estimated  percentage  increase  in  number  of  claims  allowed  for  compensa- 
tion by  reason  of  new  definition  of  "accident" 1-1% 

Estimated  annual  compensation  cost  for  claims  allowed  only  by  reason 

of  new  definition  of  "accident" $585,000.00 

Percentage  of  total  compensation  cost 0.82% 

The  increased  compensation  cost  in  each  instance  was  less  than  one  per  cent. 

The  following  table  represents  the  estimated  costs  for  M.V.M.A.  rate  number 
306  for  1964  (Table  14) 

TABLE  14 

RATE  NUMBER  306 

%  Increase  in 
Number  of  Cases 
Annual  cost  of  retroactive  pension  increases $       18,091.00 

Estimated  annual  cost  of  change  in  waiting  period  from 

5  to  3  days 3,800.00  9.8 

Estimated    annual    additional    cost    due    to    change    in 

definition  of  "accident" 32,600.00  2.1 

Total  1964  Accident  Cost  for  Rate  Number  306 $1,003,723.44 

%  of  Total  Cost 
for  Rate  Number  306 

Annual  cost  of  retroactive  pension  increases $       18,091.00  1.80 

Estimated  annual  cost  of  change  in  waiting  period  from 

5  to  3  days 3,800.00  .38 

Estimated   annual   cost   due   to   change   in   definition   of 

"accident" 32,600.00  3.25 
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SiiKc  the  liiiH-  ol  llic  lnMiiiiy;  .1  hiiilin  i.iMr  not  reproduced,  l>.is<'d  UjXjn  actual 
costs  ill  \^)()()  ilh  ihiii.ihic  lo  I  hi-  \*>().^  clian^ifs,  dis{lf>s<-s  that  the  actual  additional 
cost  for  1<)66  is  sul)Ni.iiiii.i!l>  less  tli.iii  tli.it  estimated  for  1064. 

I".il)l('  15  nIuwii  liereiiiider  lor  the  (lass  nuiiiher  070  which  inclufles  Inco 
refers  to  liie  estimated  iiu  re.ised  ( osts  for  1964  by  reason  of  the  1963  change  in 
definition  of  "»uc  ideiit." 


lAIU.I-:   15 

RATH  NUMBKR  076 

%  Increase  in 
Number  of  Cases 

Kstimatcd    annual    additional    cost     due     to    chanj^c     in 

definition  of  "accident" S      38.500.00  3.0 

Total  1964  Accident  Cost  for  Rate  Number  076 $1,200,513.06 


%  of  Total  Cost 
for  Rate  Number  076 


Kstimatcd    annual    additional    cost    due    to    change    in 

delinition  of  "accident" S      38,500.00  3.21 


li  would  not  appear  from  the  tables  above  that  the  increase  in  accident  benefit 
costs  complained  of  by  M.V.M.A.  was  due  to  the  changed  definition  of  "accident" 
or  that  the  additional  assessments  of  rate  076,  except  to  a  limited  degree,  can  be 
attributed  to  that  change. 

Mr.  MacDonald,  speaking  for  the  Board,  considered  the  increases  shown  to 
be  minimal  and  attributed  increased  assessment  rates  to  the  following  rather 
than  to  the  change  of  definition  of  "accident": 

(a)  increased  employment  rolls; 

(b)  increased  cost  to  the  Board  of  medical  aid; 

(c)  increased  frccjuencN'  of  accidents; 

(d)  increased  costs  due  to  the  amendments  of  the  years  1960,  1963  and  1965. 

The  overall  picture  regarding  the  increase  in  accident  costs  is  to  be  found 
in  I  able  16  on  page  44.  Included  in  the  table  are  the  specific  costs  of  the  rate 
groups  which  include  the  two  organizations  that  have  furnished  statistical 
data  in  support  of  tlieir  submissions,  the  M.\\M.A.  and  Inco. 

Support  for  the  contention  that  increased  emplo\ment  and  increased  wages 
account  for  a  substantial  increase  in  compensation  costs  appears  trom  table  17 
on  page  45.  No  information  is  available  as  to  actual  numbers  now  emplo\ed  but 
it  is  common  knowledge  tiiat  this  is  a  period  of  full  emplo>ment. 

The  increases  attributable  to  mounting  costs  of  medical  aid  are  to  be  seen 
in  table  18  on  page  46. 
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'I'lic  IiicnMscd  fi((|ii(ii(  \  of .!(  (  idciits  rcfcrrffi  to  may  \h'  s^'cii  in  the  following? 
l;il)Ic': 

lAIU.I':  19 
FKKQl'KNCY  KATKS,   1960-1965 

Ycdr 


1960 

1961 

1962 

1963 

1964 

1965-Prov. 


Schedule  I 

Rale  §306 

Rate  §076 

21.7 

8.5 

37.1 

19.2 

8.6 

30.3 

19.8 

11.1 

27.9 

22.3 

12.6 

28.4 

25.4 

16.4 

33.7 

26.3 

18.4 

44.4 

This  table  indicates  a  p:cneral  increase  of  approximateI\  18  jxr  cent  during 
the  years  1963  to  1965.  F'or  the  M.V.M.A.  rate  number  306  it  was  approximately 
46  per  cent  in  the  three  years  and  for  the  Inco  rate  number  076  it  was  approxi- 
mately 57  per  cent. 

Amending  acts  also  were  said  to  be  responsible  for  the  increases.  They  were 
those  of  1960  which  increased  widows'  and  children's  pensions,  of  1963  which 
again  increased  existing  children's  and  orphans'  pensions,  and  of  July  1st  1965 
which  brought  disability  pensions  previously  awarded  on  a  lesser  basis  up  to 
75  per  cent  of  earnings  subject  to  an  increased  minimum  payment.  The  amortized 
cost  of  these  changes,  as  will  be  seen  from  table  20,  shown  on  page  48,  amount  to 
almost  $2,000,000  a  year,  representing  an  increase  in  assessment  of  approximately 
2M  per  cent. 

Following  the  representations  made  on  behalf  of  the  M.V.M.A.,  the  Board 
submitted  Table  16  shown  on  page  44.  Summarized,  that  table  discloses  that  the 
increases  in  the  M.V.M.A.  rate  group  compensation  costs  between  1960  and  1965 
were  greatly  in  excess  of  those  in  industry  in  general.    It  indicated  as  follows: 

FROM  1960  TO  1965 

Schedule  1  Rate  jf306  Rate  #076 

Compensation Up  65.2%  Up  328.5%  Up  53.47o 

Capitalized  pensions Up  54.4%  Up  377.47^  Up  24.7% 

Medical  Aid Up  50.9%  Up  2177o  Up  68.2% 

Total : Up  58%)  Up  298.6%,  Up  43.7% 

It  was  the  opinion  of  Board  officials  that  much  higher  wages  now  paid  in  this 
industry  and  a  much  increased  employment  together  with  the  considerations 
previousK'  mentioned  accounted  for  the  rising  costs.  Reference  was  made  to 
Table  17  shown  on  page  45  which  shows  a  140.5  j-)er  cent  increase  in  assessable 
payroll  for  this  industry  compared  with  an  overall  average  of  44.3  per  cent  tor 
Schedule  I  employers. 
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I'lic  lollouiiii;  l.ihic  iis  lo  \v;ii;c  rates  was  also  siihniit  ted : 

I. Mil. I'.  21 

w  i:k.\(.i-:  wi.i.klv  \v.\(.i..  i%5  sruvKY 

Schedule  1  Rate  §306  Rate  §076 


$«8.99  $123.08  $107.43 


M.V.M.A.  rcprc'soiitativ'cs  have  since  iH)tiric(l  the  ( "omniission  that  llie\'  do 
not  (lisjnite  the  I'lt^iires  produced  l)\  the  lio.ird  except  for  the  frequency  rate 
calculations  which  they  say  are  not  a((  urate  as  the  Board  figures  are  calculated 
from  reported  man  hours  worked  based  upon  a  formula  developed  some  years 
a^o.  The  Board's  fiti:ures,  it  is  said,  are  substantially  below  the  actual  hours 
worked  as  reported  by  association  members.  No  fit^ures  were  submitted  by 
M.V.M.A.  to  indicate  the  man  hour  statistics  to  which  reference  was  made. 
Even  accepting  such  a  discrepancy,  however,  on  all  the  evidence  and  upon  the 
statistical  data  submitted  it  appears  plain  that  the  increased  compensation  cost 
to  M.V.M.A.  members  has  been  chiefly  due  to  influences  other  than  those 
relating  to  the  changes  which  have  been  discussed. 

Turning  to  the  evidence  of  Inco  as  contained  in  Table  10  on  page  40,  at  the 
request  of  the  Board  information  was  furnished  by  the  company  of  the  individual 
cases  shewn  in  the  table  comprising  the  total  claims,  556,  for  1965.  The  Board 
investigated  all  these  and  has  reported  that  of  the  556  claims  checked,  339 
were  for  compensation,  192  were  for  medical  aid  only  and  25  were  rejected. 
The  column  (b)  is  accordingly  incorrect  in  showing  503  claims  paid.  Mr.  Osier 
for  Inco  has  acknowledged  this  to  have  been  a  mistake  but  emphasizes  that  the 
figures  under  column  (a)  substantiate  his  submissions  to  the  Commission.  The 
Board,  however,  separated  among  these  claims,  as  it  did  in  tables  12  and  13, 
those  which  would  have  been  allowed  prior  to  the  definition  change  mentioned 
from  those  which  would  then  have  been  disallowed.  As  a  result  of  this  research 
claims  officials  reported  that  only  14  of  the  cases  allowed  would  have  been 
disallowed  under  the  earlier  definition  and  practice.  The  total  cost  to  April  7, 
1967  of  the  14  claims  had  been  $2,256.01  which  supports  the  Board  in  its  opinion 
that  Inco's  claim  that  its  increased  assessments  are  due  to  the  change  in  defini- 
tion is  unfounded. 

The  Board  explains  Inco's  mounting  costs  in  the  manner  alread\-  described. 
There  can  be  no  doubt  in  the  case  of  this  company  that  there  has  been  a  heavy 
labour  turnover  in  recent  years.  Testimony  on  behalf  of  the  Ignited  Steclworkers 
was  that  3,355  employees  left  the  service  of  the  compan\-  in  1965.  At  the  same 
time  the  work  force  increased  by  1,057  and  employees  witli  no  previous  experience 
in  mining  were  recruited  from  all  parts  of  Canada.  These  figures  receive  support 
in  Table  17,  page  45,  which  shows  the  decrease  in  assessable  payroll  from  I960  to 
1963  and  the  heavy  increase  thereafter  to  1965.  I'nion  representatives  believe 
also  that  the  permission  to  seek  treatment  from  other  than  compan>'  doctors  has 
made  a  big  difference.   The  union  feels  that  a  private  doctor  is  more  inclined  to 
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make  a  favourable  report  on  a  claim  than  is  a  company  doctor.  The  heavier 
equipment  now  in  use  also  was  considered  to  be  responsible  for  back  strains  and 
trouble  of  that  kind.  This  was  vigorously  denied  on  behalf  of  the  company  for 
which  it  was  stated  that  the  equipment,  while  heavier,  has  supplanted  other 
work  methods  more  likely  to  cause  back  trouble  than  the  present  ones.  Perhaps 
the  readiest  explanation  of  the  increase  is  the  vigorous  campaign  which  the 
union  has  had  in  effect  in  recent  years  to  have  its  members  made  aware  of  their 
rights  to  compensation  and  the  need  to  report  what  might  otherwise  be  over- 
looked. In  addition  the  union  makes  active  efforts  to  assist  its  members  in 
prosecuting  claims  when  they  arise.  These  considerations  do,  I  believe,  account 
to  a  large  degree  for  the  accident  experience  of  which  the  company  complains. 

I  have  not  dealt  with  the  statistics  furnished  on  behalf  of  the  CM. A.  While 
the  increase  in  the  work  force  shown  on  the  same  table  with  the  1965  statistics 
furnished  is  not  proportional  to  the  increased  accident  frequency  i  believe  in  this 
case  too  that  the  tables  furnished  by  the  Board  establish  that  the  increases  are 
not  due  to  the  legislative  changes  mentioned  as  much  as  to  other  causes. 

In  the  result  I  have  reached  the  conclusion  that  there  is  little  to  be  gained  by 
a  change  back  to  the  definition  of  "accident"  as  it  existed  prior  to  1963  for  on  the 
evidence  before  me  almost  as  many  of  the  claims  on  which  CM. A.  and  others 
base  their  statistics  would  have  been  allowed  even  had  there  been  no  change. 
There  is,  of  course,  justification  for  the  change  in  that  it  provides  compensation 
for  the  workman  who  through  long  exposure  to  particularly  heavy  work  or  some 
comparable  experience  suffers  a  disability  without  an  accompanying  work 
incident.  These  complaints  from  all  branches  of  industry,  however,  cannot  be 
overlooked  and  it  is  my  belief  that  they  are  to  be  accounted  for  by  a  less  critical 
appraisal  of  back  injury  claims  than  was  formerly  the  case.  I  recognize  the  diffi- 
culty which  claims  officers  and  their  medical  advisers  face  where  a  man  whose  back 
injury  stems  from  some  outside  activity  finds  occasion  to  relate  it  to  a  sprain 
received  at  work.  It  is  not  difficult  for  a  workman,  I  should  think,  to  find  con- 
firmation from  a  fellow  employee  that  a  work  incident  has  occurred  to  justify  the 
claim.  The  Board  must  have  difficulty  in  refusing  such  claims  but  I  feel  that  a 
more  critical  review  of  back  injury  cases  and  of  causal  relationship  if  any,  to  the 
work  would  substantially  lessen  those  allowed.  It  is  hard  to  believe  that  96  per 
cent  of  all  claims  made  are  work-caused.  Under  the  circumstances  I  can  do  no 
more  than  make  a  strong  recommendation  to  the  Board  to  the  effect  I  have 
mentioned.   I  cannot  recommend  any  change  in  the  Act. 

It  may  be  timely  to  mention  at  this  point  the  complaint  made  by  employers' 
representatives  that  changes  in  the  Act  by  the  legislature  occur  in  many  instances 
without  those  representing  industry  having  any  opportunity  to  be  heard. 
Certain  of  the  changes  such  as  the  one  I  have  been  discussing  are  believed,  rightly 
or  wrongly,  by  employers  to  have  resulted  in  a  situation  which  operates  financially 
and  otherwise  to  their  disadvantage.  In  some  instances  it  has  involved  sub- 
stantial additional  imposts.  The  request  for  a  hearing  when  new  legislation  is 
contemplated  is  reasonable.  Royal  Commission  enquiries  concerning  the  Act 
occur  only  at  infrequent  times  and   unless  there  are  to  be  periodic  reviews 
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ell. MIDI'S  h\'  legislation  in  (he  intervals  arc  inc\  it.ihlc.  When  these  .ire  ((Hilern- 
pl.ited  it  is  (lesiral)le  thai  all  part  ies  he  heard  arnl  I  su|)p(>rl  the  suhniissioiis  maclc 
to  that  effect. 

Before  le.ivini;  this  portion  ol  ni\  re|)ort  I  uould  reler  to  two  subniissirins 
lelatini;  to  section  ^  (2)  of  the  Act.  This  is  the  presnmption  section.  (Jnc  sub- 
niission  was  (h.il  it  should  he  abolished.  The  other  was  that  it  should  not 
apph'  to  "(lisal)ilit>"  claims  as  defnicd  in  se(tion  1  (1)  (a)  (iii)  of  the  Act. 
The  l>()ai(l  made  no  rei)ly  at  the  hearings  to  either  of  these  submissions  but 
has  since  staled  b>'  letter  thai  section  3  (2)  is  not  used  in  the  ordinary 
adjudication  of  claims.  It  becomes  necessar\'  to  use  it  oid\'  in  a  fatal  accident 
claim  or  where  a  workman  suffers  amnesia  following  an  accident,  in  such  claims 
it  can  invariably  be  established  that  the  man  was  at  work  in  which  case  the 
accident  happened  in  the  course  of  the  cmploynicnl.  Should  unusu.il  circumstances 
exist,  however,  as  where  the  accident  hapi)ened  in  a  portion  of  a  buildinj^  not 
under  his  supervision  where  a  man  (e.g.  a  nightwatchman)  might  have  no  right 
to  be,  no  proof  that  it  arose  out  of  his  emi)lo>'ment  might  be  available  and 
injustice  might  result.  In  all  claims  other  than  those  I  have  mentioned  the 
Board  states  there  is  no  need  to  apply  a  presumption,  as  evidence  is  always 
available  concerning  both  requirements.  The  Board  does  follow,  of  course,  as  it 
is  expected  to  do,  the  humanitarian  practice  of  giving  the  workman  the  benefit 
of  the  doubt.  As  retention  of  the  presumption  section  appears  necessary  in  the 
circumstances  stated  and  as  the  Board  makes  no  use  of  it  otherwise,  it  does  not 
appear  advisable  to  recommend  an>'  change. 

WAITING  PERIOD 
Background 

It  has  been  a  traditional  philosoph}^  in  workmen's  compensation  legislation 
that  there  should  be  some  waiting  period  before  entitlement  to  compensation 
begins  and  this  has  been  considered  as  part  of  the  workman's  share  or  contribu- 
tion to  the  burden  of  industrial  accident  and  the  scheme  of  compensation  without 
proof  of  fault.  The  Ontario  Act  originally  provided  for  a  waiting  period  of  seven 
days.  By  amendment  effective  January  1st,  1952  the  period  was  reduced  to  five 
da\s  and  by  a  further  amendment  effective  April  3rd,  1963  to  three  da\"s. 

The  Board  advised  the  Commission  that  in  administering  the  Act  throughout 
the  years  since  its  inception  the  word  'da\s'  was  alwa\s  interpreted  b\"  the  Board 
as  meaning  calendar  da>s  which  would  be  the  ordinary'  legal  interpretation  of  the 
word.  In  1964,  the  meaning  was  made  certain  by  the  insertion  of  the  word 
'calendar'  before  the  word  *da\s'  in  section  3(1)  (a).  Fhe  section  now  reads  in 
part  as  follows: 

**3. —  (1)  Where  in  any  employment  to  which  this  Part  applies,  personal 
injury  by  accident  arising  out  of  and  in  the  course  of  the  employment  is 
caused  to  a  workman,  his  employer  is  liable  to  provide  or  to  pay  compensa- 
tion in  the  manner  and  to  the  extent  hereinafter  mentioned,  except  where 
the  injury, 

(a)    does  not  disable  the  w  orkman  for  a  period  ol  at  least  three  calendar  days 
from  earning  full  wages  at  the  work  at  which  he  was  employed;" 
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The  Board  has  interpreted  the  words  'from  earning  full  wages'  as  an  indica- 
tion that  any  day  on  which  the  workman  is  disabled  from  earning  full  wages  must 
be  counted  as  part  of  the  three-day  waiting  period.  In  the  view  of  the  Board,  it 
is  not  necessary  that  the  workman  lose  an  entire  day's  work  to  qualify,  merely 
that  his  wages  for  the  day  be  less  than  full  wages  because  of  his  injury  and  on 
this  interpretation  counts  the  day  of  the  accident  as  one  of  the  days.  In  the  result, 
the  Board  will  treat  as  compensable  an  injury  which  disables  the  workman  from 
earning  full  wages  for  more  than  two  additional  calendar  days.  The  Board's 
interpretation  of  the  subsection  appears  to  be  the  correct  one  but  it  was  challenged 
in  a  number  of  management  briefs,  the  submivssion  being  that  the  intention  of  the 
legislation  w^as  to  have  three  clear  calendar  days.  It  if  should  be  found  desirable 
to  require  a  waiting  period  of  three  full  calendar  days  in  which  no  wages  are 
earned,  an  amendment  would  be  indicated  for  clarification  of  the  section  in 
question. 

While  calendar  days  are  used  to  determine  the  waiting  period,  payment  of 
compensation  is  related  to  loss  of  earning  capacity.  For  this  reason,  compensation 
is  paid  only  for  those  days  or  parts  of  days  on  which  the  workman  would  other- 
wise have  worked  or  in  which  his  earnings  were  reduced  because  of  his  injury  or 
disability.  A  workman  whose  days  ofT  are  Saturday  and  Sunday  would  not  be 
compensated  for  them  although  in  this  case,  Saturday  and  Sunday  would  be 
counted  in  calculating  the  waiting  period.  The  example  was  cited  of  a  man 
injured  at  Friday  noon  and  physically  disabled  on  Saturday  and  Sunday  although 
his  plant  is  always  fully  closed  down  for  the  weekend.  Having  been  certified  to 
return  to  work  on  Monday  he  returned  on  that  day.  In  the  Board's  view,  this 
man  has  been  disabled  from  earning  full  wages  for  three  calendar  days,  namely 
Friday,  Saturday  and  Sunday.  Assuming  that  the  employer  pays  the  workman 
for  one-half  day's  work  on  Friday  he  will  be  entitled  to  compensation  for  one-half 
day's  pay  in  respect  of  Friday  afternoon.  If,  however,  the  employer  pays  the 
workman  for  the  whole  of  Friday,  on  an  ex  gratia  basis  or  by  reason  of  the  pro- 
visions of  a  collective  agreement,  and  if  the  Board  is  aware  of  this,  then  the 
workman  need  be  paid  nothing  by  way  of  compensation.  This  results  from  the 
provisions  of  section  45  (1)  of  the  Act  which  require  that  in  fixing  the  amount  of 
compensation  to  be  paid,  regard  shall  be  had  to  any  payment  or  benefit  paid  by 
the  employer  in  respect  of  the  workman's  accident,  including  any  gratuity  oi 
other  allowance  provided  wholly  at  the  expense  of  the  employer.  That  section 
further  provides  that  where  any  sum  is  deducted  from  the  compensation  under 
subsection  (1),  it  may  be  paid  to  the  employer  out  of  the  accident  fund.  Thus 
the  employer  might,  in  the  example  given,  receive  from  the  Board  the  workman's 
wages  for  the  Friday  afternoon  if  the  employer  has  paid  them.  In  practice  the 
Board  does  not  make  this  payment  to  the  employer  when  wages  for  the  day  of 
accident  only  are  involved  and  as  a  result  the  employee  in  many  if  not  most  cases 
receives  compensation  plus  wages  for  that  day.  The  fact  that  a  gratuity  or  other 
allowance  is  paid  wholly  at  the  expense  of  the  employer  for  any  period  of  disability 
is  not  treated  by  the  Board  as  eliminating  that  period  from  consideration  as  part 
of  the  waiting  period  because  the  workman  is  still  "disabled  from  earning  full 
wages"  for  that  period  notwithstanding  that  he  is  paid  by  his  employer. 

52 


Alilioii.  Ii  ilu  |)(»li(  \  of  tli(  Hoard  with  respect  to  gratuitous  employer  pay- 
ineiils  is  as  staled  ahovc,  I  he  Moioi  X'cliic  Ic  M.iinifacturers'  Association  and  other 
cmploNXTS  submitted  tli.it  in  |)i.i(  ti(c  I  lie  <iii()Io\'ec  usually  receives  a  dr^uble 
pa\  iiicnl  in  respect  of  the  first  (l.i\  of  his  (hsahiht  >•  and  also  in  respect  of  statutory 
liohd.iNS  occurrinii:  (hirinj^  his  (hsahiht\'  and  for  whir  h  In-  must  be  paid  by  the 
cnipIoM'i'  piiisii.iiil  to  a  collccl  ive  a.L,^reemenl .  Arrordin^  to  these  management 
submissions,  the  lioard  is  seldom  ,i\\  arc  of  ^rat  uitous  eni[)Ir)\'er  payments  and  the 
injured  ein|)l()\ee  |)rolits  as  a  result.  This  is  (hffH  iih  to  understanrl  in  view  of 
(|uestion  16  on  tlie  Workman's  ke|)ort  of  Accident,  lorm  6,  which  s|)ecirically 
asks  "Ila\e  \()u  l)een  paid  or  will  \-ou  l)e  paid  arnthin^  b\'  vour  emi)lo\er  fc^r  the 
period  of  >'our  disal)ilit\?  If  so,  ^ive  particulars.  What,  were,  or  will  you  be  paUl 
for  the  day  \ou  la\'  off?"  Similarl\-  in  I'orm  7,  the  ICmj)lo\'er's  Report  of  Acci- 
dent, tile  employer  is  re(|uire(l  to  tiive  particulars  of  an\  payment,  allowance  or 
benefit  made,  or  to  i)e  made,  for  tiie  j)erio(l  of  disabilitN  at  the  expense  of  the 
accident  fund  or  the  emplo>er.  it  would  therefore  seem  important  for  the  Board 
to  insist  on  an  answer  to  question  16  on  the  \\V)rkman's  Report  and  check  care- 
full\-  to  sec  that  it  agrees  with  the  particulars  given  by  the  employer  on  Form  7. 

Most  emplo>'ees,  employee  associations  and  unions  made  representations 
regarding  possible  changes  in  the  above-mentioned  waiting  period. 

Management  Submissions 

On  the  part  of  various  emploxers  submissions  were  made: 

(1)  that  the  waiting  period  should  be  analogous  to  the  deductible  provision  in 
insurance  policies  and  compensation  where  allowed  should  not  relate  back 
to  the  day  of  injury; 

(2)  that  calendar  days  in  the  present  section  should  be  amended  to  read  "working 
days"; 

(3)  that  24  working  hours  should  be  substituted  for  the  present  waiting  period; 
and 

(4)  that  there  should  be  an  increase  in  the  waiting  period  to  four  working  days. 

It  was  argued  in  support  of  these  submissions  that,  with  the  shorter  working 
week,  the  provision  as  to  calendar  days  has  become  unrealistic.  The  work 
week,  in  many  cases,  has  now  been  reduced  to  five  da\'s  or  less  and  it  was  con- 
sidered inecpiitable  that  the  waiting  period  should  not  relate  to  actual  loss  of 
working  time;  also,  that  the  use  of  calendar  da>s  discriminates  against  a  work- 
man injured  earK  in  the  week.  Man>'  questioned  the  correctness  of  the  Board's 
interpretation  of  the  present  section  and  .ill  were  of  the  opinion  that,  as  it  stood, 
it  encouraged  workmen  to  sta\'  off  work  long  enough  to  qualif\  for  compensation, 
something  which  might  not  occur  with  a  longer  waiting  period.  There  was  general 
unanimity  b\'  management  in  opposition  to  eliminating  or  shortening  the 
waiting  period.  It  was  said,  though  ncU  supported  b\-  an\-  evidence,  that 
insurance  comj^anies  exjXTienced  sharpK'  risiui;  costs  when  the  deductible  period 
was  shortened. 
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Union  SubmLssions 

The  union  submissions  were  that  the  waiting  period  should  be  aboHshed 
entirely  or  reduced  to  one  day,  the  argument  being  that  the  waiting  period 
prevents  payment  of  true  compensation  to  which  the  workmen  should  be 
entitled. 

Consideration  of  Increase  in  Waiting  Period 

In  turning  to  consider  whether  the  waiting  period  should  be  defined  as  three 
clear  days  or  should  be  increased  I  am  influenced  by  the  experience  of  the  Board 
following  the  change  in  1963  which  reduced  the  waiting  period  from  five  to  three 
days.  Mr.  MacDonald,  its  treasurer,  furnished  the  following  tables  based  upon 
claims  allowed  during  the  years  1964  and  1966: 

TABLE.  22 
CHANGE  IN  WAITING  PERIOD  FROM  5  TO  3  DAYS,  1964 

%  increase  in  number  of  claims  allowed  for  compensation  by  reason  of  change  in 
waiting  period  from  5  to  3  days 7.4% 

Estimated  annual  compensation  cost  for  claims  allowed  only  by  reason  of  change  in 

waiting  period  from  5  to  3  days $147,725.00 

TABLE  23 
ESTIMATED  CHANGE,  1966 

Total  compensation  for  1966 71,352,084 

Change  in  Waiting  Period 

Estimated  percentage  increase  in  number  of  claims  allowed  for  compensa- 
tion by  reason  of  change  in  waiting  period  from  5  to  3  days 7.4% 

Estimated  annual  compensation  cost  for  claims  allowed  only  by  reason 

of  change  in  waiting  period  from  5  to  3  days $180,000 

Percentage  of  total  compensation  cost 0.25% 

The  increased  cost  shown  on  Table  22,  the  first  of  these,  was  substantially  less 
than  the  estimate  which  the  Board  had  previously  made  and  represented  but 
.2  per  cent  of  the  total  assessment  for  the  year  in  question.  In  the  second  table 
the  increased  cost  is  substantially  the  same  (.25  per  cent).  I  believe  I  am  entitled 
to  draw  the  inference  from  the  Board's  recent  experience  that,  if  a  change  were 
now  made  to  restore  a  five  day  waiting  period,  the  resulting  savings  would 
approximate  the  .25  per  cent  which  represented  the  increase  found  to  occur.  A 
stipulation  that  the  time  be  three  working  days  would  not  be  likely  to  increase 
the  time  beyond  the  five  calendar  days  prior  to  1963  and  no  greater  saving  than 
the  above  would  be  expected.  Apart  entirely  from  the  difficulty  of  turning  back 
the  hands  of  the  clock,  so  to  speak,  to  the  previous  requirement  I  am  not  satisfied 
that  any  substantial  saving  would  result  to  the  fund  if  any  change  to  increase 
the  present  waiting  period  were  made. 

Consideration  of  Decrease  in  Waiting  Period 

It  will  be  convenient  to  consider  first  the  objections  raised  to  any  decrease. 
Those  who  raised  them  fear  numerous  additional  claims,  increased  administrative 
costs  and  the  magnifying  of  trivial  injuries  into  compensable  claims. 
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RefcrcMK  I'  was  made  also  lo  I  lie  jjliilosoplu  un(lerl>'iii^(  the  Act  which  con- 
l('inj)lalc(I  as  part  of  I  he  workiiian's  (ont  rihiii  ion  a  loss  of  waj^es  for  cJisiiblcmcnt 

of  less  than  a  statc(|  ix-riod. 

'\\\v  Roard  on  its  |)art  has  filed  the  following  tables  [jrojertiriK  results  to  be 

aiil  icipati'd  liom  changes  indi(  alcd  at   the  head  of  cacli  table. 

TAHLK  21 

PROPOsi:i)  bknkfh  ki:i)iJCiN(;  waitinc;  im.kiod  io  i  i;\v 

WITH   NO  PAYMKNI    FOR    DAY  OF  ACCIOKNT 

%  Increase 

I.St  imatcd  rcdiicid  aiiiuial  cost  hy  not  payinj^  for  day  of  accident  on 

prt'stMit  3  day  waitint;  period $477,000 

ICstiniat cd  annual  cost  of  clianijc  in  vvaitini;  period  from  3  days  to 

1  day  with  no  payment  for  day  of  accident 212,000 

Kstimated  annual  savint; $265,000  .3 

TABLK  25 

PROPOSED  BENEFIT  REDUCING  WAITING  PERIOD  TO  1   DAY 
WITH  PAYMENT  FOR  DAY  OF  ACCIDENT 

^c   Increase 

Estimated  annual  additional  cost S794,000  1.0 

The  amount  of  $477,000.  in  Table  24  represents  the  saving  on  all  claims 
which  would  be  payable  and  not  only  in  respect  of  those  afTected  by  a  shorter 
waiting  period.  The  estimated  annual  cost  figure  of  $212,000.  on  the  other  hand 
refers  only  to  those  claims  entitled  to  compensation  under  a  one  day  period 
which  would  not  have  qualified  under  a  three  day  period.  It  would  appear  by 
Table  24  that  a  substantial  saving  to  the  Board  and  employers  would  result 
from  the  change  there  suggested.  An  increased  number  of  claims  would  result 
but  not  an  increased  compensation  cost.  The  administrative  cost  of  the  change 
would,  it  was  stated,  be  insignificant  because  the  Board  has  to  process  all  reports 
of  accidents  and  all  medical  accounts  in  any  event.  The  onl\-  additional  admini- 
strative cost  would  be  in  sending  out  cheques  for  compensation.  There  is  no 
reason  to  expect  any  increase  in  the  number  of  accidents  from  such  a  change. 
That  number  would  be  the  same  under  any  provision.  It  is  possible,  of  course, 
for  a  workman  to  magnify  his  injury  for  compensation  purposes  but  I  fail  to 
follow  the  argument  that  it  is  more  likeh'  to  occur  with  a  one  day  waiting  period 
than  with  three.  Indeed  it  is  probable,  and  the  probability  supports  the  argu- 
ment for  a  one  day  period,  that  waiting  periods  encourage  malingering.  To  lower 
the  period  would  reduce  the  temptation  for  treating  agencies  to  extend  the  period 
of  disability'  as  when  a  man  receives  medical  attention  on  F'rida\*  and  is  marked 
for  duty  on  the  following  Monday.  There  can  be  no  doubt  that  the  present  provi- 
sion discriminates  between  the  workman  injured  on  Monda>'  and  the  one  injured 
on  Friday.  The  first  suffers  the  loss  of  three  days  pa>-,  the  last  of  but  one.  It  is 
considered  unlikely  that  a  change  to  a  waiting  period  of  one  day  without  com- 
pensation for  the  day  of  the  accident  would  inflict  hardship  upon  those  who, 
under  the  present  provision,  receive  pay  for  that  day  as  most  workmen  would 
receive  the  balance  of  that  da>'s  wages  from  the  cmplo\cr  in  an\-  event. 
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The  provinces  of  Alberta,  Saskatchewan,  Manitoba,  Newfoundland  and 
Prince  Edward  Island  have  all  reduced  the  waiting  period  to  one  day  with  no 
payment  for  the  day  of  the  accident.  I  am  of  the  opinion  that  a  similar  practice, 
if  followed  here  would,  for  the  reasons  stated  above,  reduce  the  burden  upon  the 
compensation  fund  rather  than  increase  it.  To  allow  compensation  for  the  day 
of  the  accident,  however,  would  result  in  a  substantial  additional  burden.  To 
refuse  it  should,  as  I  have  said,  seldom  result  in  a  workman  remaining  unpaid 
for  that  day.  Where  it  occurs  it  will  be  part  of  the  workman's  contribution  to 
the  scheme. 

Recommendations 

/  would  recommend  a  reduction  of  the  waiting  period  to  one  day  with  no  compen- 
sation payable  for  the  day  of  the  accident.  Section  3  (1)  (a)  should  accordingly  be 
amended  to  read: 

(a)    does  not  disable  the  workman  for  longer  than  one  day  from  earning  full 
wages  at  the  work  at  which  he  was  employed;  or 
and  3  (3)  be  amended  to  read: 

(3)    where  compensation  for  disability  is  payable  it  shall  be  computed  and  be 
payable  from  and  including  the  day  following  the  date  of  disability. 
There  should  also  be  an  amendment  to  section  51  {!).   The  words  ''three  days''  in  the 
third  line  should  be  deleted  and  in  place  thereof  the  words  ''more  than  one  day' 
should  be  inserted. 

RIGHT  OF  APPEAL  AND  APPEAL  PROCEDURE 
Appeal  from  the  Board  to  the  Courts 

At  the  time  of  the  1949-50  Royal  Commission  of  The  Honourable  Mr. 
Justice  Roach  there  was  only  one  serious  submission  for  a  right  of  appeal  to  the 
Courts  and  the  Commissioner  found  general  agreement  between  labour  and 
management  groups  that  no  such  appeal  should  be  allowed.  The  situation  as  it 
appeared  in  the  briefs  and  evidence  before  me  has  changed  very  little  since  that 
time  and  many  briefs  affirmed  the  view  that  the  privative  section  of  the  Act, 
72  (1),  is  necessary  and  desirable  in  the  interests  of  speedy  and  efficient  adjudi- 
cation. 

Certain  submissions  to  the  contrary  should,  however,  be  referred  to.  The 
Canadian  National,  Canadian  Pacific,  and  other  railways  suggested  that  an 
appeal  to  the  Court  of  Appeal  might  be  provided  upon  a  question  of  ''law  or 
jurisdiction"  and  that,  in  any  event,  the  Board  itself  should  have  the  right  to 
state  a  case  to  the  Court  of  Appeal  on  any  matter  which,  in  its  opinion,  consti- 
tutes a  question  of  law  or  jurisdiction.  It  was  further  proposed  that  on  such  an 
appeal,  any  association  representing  a  class  interested  in  the  outcome  should  be 
allowed  representation  and  should  be  heard.  Provisions  to  this  general  effect 
appear  in  the  Workmen's  Compensation  Acts  of  New  Brunswick,  Nova  Scotia 
and  Prince  Edward  Island,  leave  to  appeal  being  required  in  Nova  Scotia  and 
Prince  Edward  Island,  and  the  railways  urged  the  adoption  of  a  section  similar 
to  section  34  of  the  New  Brunswick  statute.  A  like  provision  is  to  be  found  in 
the  Railway  Act  of  Canada. 
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The  lio.ird  of  Ti-.kIc  ot  Mel  i  oj  )()lii  ,iii  'IokhiIo  ;m<l  the  Automotive  Trans- 
port Association  ol  ( )iil. II  io  asked  lor  a  ri^lit  of  apix-al  to  t  lie  Courts  in  (lisf)UtCft 
in\()I\  iiii;  (  lassilx  at  ions  and  assessments  of  employer  j^roups.  The  Ontario  Forest 
Industries  Associ.il  ion  and  the  Ontario  l-'ederaiion  of  Construction  Associations 
su^K<-*=^t^'<' '» '''!^''^  ofa|)i)eal  from  (he  lioard  to  a  spec  ial  {•r)urt,  arbitrator  or  hoarrl  of 
arbitrators,  'i'he  former  association  restricted  this  submission  to  jxjhc  y  (juestions 
only  and  the  latter  wished  the  outside  board  of  arbitrators  to  be  comi)Osefl  of 
an  e(jual  number  of  em|)lo\ers'  and  emi)loyecs'  representatives,  with  r^r  without 
the  addition  of  a  Judj^e,  in  accordance  witli  Recommendation  No.  23  of  the 
International  Labour  Convention. 

Some  individuals  whose  claims  had  been  denied  b\  the  l5oard  after  review 
through  its  internal  ai)peal  procedures,  objected  that  their  common  law  ri'^ht  of 
access  to  the  courts  was  infringed  by  the  |)rivative  clause. 

I  am  of  the  opinion  that  the  evidence  adduced  at  the  hearings  was  not  such  as 
to  indicate  any  real  need  for  an  appeal  beyond  the  Board  to  the  ordinar\-  courts 
or  to  any  special  court  or  board  of  arbitrators,  or  that  there  is  any  deficiency  in 
the  Board's  performance  of  its  adjudicative  function  which  would  warrant  a 
departure  from  the  present  system.  Matters  of  assessment  and  classification 
seldom,  if  ever,  involve  questions  of  law,  and  would  appear  to  be  proper 
matters  for  consideration  and  decision  by  a  Board  such  as  the  present  one. 
Virtually  all  other  Board  decisions  turn  on  questions  of  fact  which  are  based  upon 
medical  evidence  or  evidence  relating  to  causation.  The  number  of  those  advocat- 
ing an  appeal  to  the  courts  is  few  and  appears  to  be  far  outweighed  by  the 
number  who  express  satisfaction  with  the  present  system.  In  these  circumstances 
I  feel  that  the  present  order  should  not  be  disturbed.  So  far  as  questions  of 
jurisdiction  are  concerned,  the  remedy  of  certiorari  remains  available  in  all  cases 
where  the  Board  denies  natural  justice,  refuses  a  fair  hearing  or  otherwise  exceeds 
the  jurisdiction  conferred  upon  it  by  the  legislation  under  which  it  operates. 

I  have  given  considerable  thought  to  the  advisability  of  allowing  the  Board, 
but  not  an  interested  party,  to  state  a  case  to  the  Court  of  Appeal  on  a  question 
of  law  and  this  seemed  to  me  to  be  the  only  departure  which  might  have  some 
merit.  I  have  concluded,  however,  that  to  do  so  would  open  up,  even  if  but 
slightly,  a  way  back  to  the  courts  with  resultant  delay  in  the  adjudication 
of  claims  which,  for  the  reasons  I  have  stated  above,  would  be  undesirable  at 
this  time. 

I  recommend  no  change  in  the  provisions  of  section  72  of  the  Act. 

Internal  Appeal  Procedure 

The  Act  makes  no  specific  reference  to  appeals  within  the  Board  but  sec- 
tion 72  (3)  provides  that  nothing  in  subsection  1  (the  privative  clause)  prevents 
the  Board  from  reconsidering  any  matter  that  has  been  dealt  with  by  it  or  from 
rescinding,  altering  or  amending  an\-  decision  or  order  previously  made.  Section 
75  (1)  provides  that  any  incjuirN  that  the  Board  deems  necessary  to  make  may 
be  made  by  any  member  or  officer  of  the  Board  or  by  some  other  person  appoin- 
ted to  make  the  incpiirx-,  and  the  Board  nia\  act  upon  liis  report.  Prosumabh- 
relying  on  these  sections,  the  Board  has  f(^r  some  time  had  a  s>stem  ol  appeals 
within  its  own  structure. 
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The  System  Prior  to  March  1,  1965 

The  former  adjudicative  system  was  three-tiered,  consisting  of  the  Claims 
Department,  which  considered  all  claims  initially  and,  upon  rejection  of  a  claim, 
gave  only  minimal  information  as  to  the  reason  for  disallowance;  the  Review 
Board,  first  organized  in  1939,  which  was  composed  of  a  senior  claims  officer  and 
medical  experts;  and  the  Board  itself,  which  heard  appeals  from  decisions  of  the 
Review  Board. 

In  1964,  12,172  claims  of  a  total  of  318,331  reported  were  rejected  by  the 
Claims  Department.  The  Review  Board  considered  1,123  rejected  claims  but 
held  hearings  in  only  75  of  these  cases.  It  changed  the  initial  decision  in  238  of 
the  cases  reviewed.  Detailed  reasons  for  its  decisions  were  not  given.  The  Board 
itself  considered  918  cases  in  1964  and  its  hearings  by  way  of  appeal  were  in  some 
cases  in  camera,  with  or  without  the  presence  of  the  workman  and  even  on 
occasion  without  notice  to  him. 

At  no  step  of  the  former  system  was  the  rejected  claimant  formally  advised 
of  his  rights  of  appeal. 

The  New  System 

It  became  apparent  that  the  volume  of  appeals  coming  to  the  Board  itself 
had  reached  unmanageable  proportions  and  that  the  forecast  of  economic  growth 
in  the  province  indicated  a  still  greater  volume  in  the  future.  The  Board  realized 
that  a  new  system  of  appeals  was  necessary  to  reduce  the  burden  in  this  area  of 
its  function  and  in  conjunction  with  other  changes  in  administration,  a  changed 
system  of  review  was  established.  The  "new  system"  which  came  into  effect  on 
March  1st,  1965  had  many  features  considered  to  be  improvements  in  procedure 
over  the  old.  It  was  described  in  detail  in  a  memorandum  submitted  by  Mr. 
George  R.  Poole,  then  Executive  Director  of  the  Board,  and  is  summarized  in  the 
structure  chart  shown  on  page  59. 

A  further  change  is  that  in  all  cases  of  adverse  decision  by  the  Claims 
Department,  the  workman  is  now  advised  by  letter  of  the  facts  on  which  the 
decision  is  based  and  the  procedure  he  should  follow  if  he  wishes  to  appeal.  I  have 
some  further  improvements  to  recommend  in  the  matter  of  advice  to  the  claimant 
and  other  interested  parties,  as  will  appear  below. 

Under  the  new  system,  the  Review  Board  is  replaced  by  the  Review  Com- 
mittee which  is  composed  of  nine  senior  staff  members,  including  claims,  assess- 
ment and  medical  experts,  some  of  whom  were  members  of  the  former  Review 
Board.  The  members  of  the  Committee  have  no  departmental  responsibilities 
and  review  rejected  claims  on  a  full-time  basis.  Cases  come  to  them  on  the  request 
of  the  rejected  claimant  but  no  hearing  is  held  and  the  decision  is  made  on  the 
basis  of  the  Committee's  own  inquiry  and  investigations,  including  the  con- 
sideration of  any  new  evidence  submitted  to  it  in  writing.  The  production  of  new 
evidence  is  not,  however,  a  condition  of  the  right  of  appeal. 

The  major  changes  in  the  appeal  structure  are  the  discontinuance  of  hearings 
before  the  Review  Committee  and  the  introduction  of  an  intermediate  level, 
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namely  the  Appeal  Tribunal  which  hears  appeals  from  decisions  of  the  Review 
Committee.  The  Appeal  Tribunal  consists  of  three  full-time  members — a  senior 
claims  officer  who  acts  as  chairman,  a  lawyer  and  a  doctor,  plus  a  secretary  who 
acts  as  an  alternate  member.  Hearings  are  held  throughout  the  province  to  meet 
the  convenience  of  appellants  and  the  evidence  is  transcribed,  as  at  hearings  of 
the  Board,  by  a  licensed  reporter. 

Decisions  of  the  Appeal  Tribunal  are  subject  to  appeal  to  the  Board  itself 
which,  as  under  the  old  system,  is  the  final  level  of  appeal.  Board  hearings  are 
conducted  at  the  Toronto  head  office  and  the  Board  considers  all  evidence  either 
given  at  earlier  stages  or  freshly  adduced,  including  the  transcript  of  the  evidence 
before  the  Appeal  Tribunal. 

As  may  be  seen  from  the  above  structure  chart,  there  are  as  before  two  levels 
at  which  the  appellant  can  be  heard  in  person  or  by  his  representative.  The 
placing  of  the  Review  Committee  at  the  lower  level,  with  no  hearing,  was  done  in 
order  to  winnow  out  a  certain  number  of  cases  and  so  avoid  the  necessity  of  an 
extended  hearing  on  all  appeals. 

Procedure  at  Tribunal  and  Board  hearings  is  much  the  same.  The  adversary 
system  is  avoided  and  the  proceedings  are  informal.  Questions  are  asked  of 
witnesses  by  the  members  and  cross-examination  is  not  permitted.  The  appellant 
is  allowed  to  present  evidence  and  argument  to  support  his  case  and  evidence  is 
received  under  oath. 

The  new  system  has  undoubtedly  resulted  in  an  easing  of  the  burden  of 
appeals  to  the  Board.  Appendix  G  to  this  report  indicates  the  change. 

Submissions  Regarding  New  Appeal  Procedure 

Almost  without  exception  the  representatives  of  organized  labour  stated  that 
they  found  the  new  procedures  to  be  unsatisfactory.  The  Ontario  Federation  of 
Labour  which  has  caused  a  poll  to  be  made  of  its  affiliates  (some  1,200  in  number, 
representing  about  500,000  employees)  reported  that  those  replying  were 
unanimous  in  expressing  dissatisfaction  with  the  new  system  of  processing  claims. 

The  complaints  made  were: 

(1)  the  loss  of  labour's  former  access,  directly  and  informally,  to  the  Vice- 
Chairman  whom  labour  has  been  accustomed  to  consider  as  the  labour 
representative  on  the  Board ; 

(2)  inability  to  interview  Claims  Officers  about  particular  cases  prior  to 
proceeding  to  the  review  level ; 

(3)  the  lack  of  a  hearing  before  the  Review  Committee; 

(4)  undue  delay; 

(5)  undue  formality  and  a  bureaucratic  and  legalistic  approach  at  all  levels 
of  claims  adjudication  and  appeal. 

In  the  early  days  of  his  tenure  of  office,  the  Vice-Chairman  was  able  to  deal 
by  telephone  and  correspondence  with  enquiries  from  labour  representatives 
about  particular  cases,  to  examine  the  files  and  to  give  speedy  reports  on  any 
problems  that  may  have  been  in  the  way  of  a  prompt  decision.   As  the  volume  of 
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cases  in(T(';is('(|  tlic  \'i( c  (  liiiiini;!!)  was  siipjilicf I  uitli  fine  or  more  si)ccial  ashist- 
ants  (eventually  lour  in  nuniher  In  lM65j  who  assisted  him  iu  rlealin^  with  these 
personal  encjuiries.  lU  means  of  this  infr)rrnal  approa(  h,  union  representatives 
were  often  able  lo  obtain  information  which  the\'  ( ould  j)ass  on  to  the  workman 
ill  order  to  exjjlain  and  justify  the  refusal  of  his  claim  or,  where  there  was  a  delay 
in  adjudication,  to  discover  what  re|)ort  or  evidence  was  needed  before  a  decision 
could  be  made.  A  lii.i;ii  level  of  harmon\  and  (o-operation  develoi)ed  fjetween  the 
Board  and  organized  labour  because  of  this  method  of  direct  access  anrl  informal 
communication  and  the  Hoard  is,  of  course,  most  anxious  to  retain  and  encourage 
this  helpful  relationshij).  With  the  advent  of  a  claims  volume  of  the  carder  oi 
.^00, ()()()  to  350, ()()()  per  year,  however,  the  work  of  the  Board  and  its  members 
grew  lreniend()usl\  and,  in  its  judgment,  it  became  impossible  to  continue  to 
operate  with  the  comj)lete  informality'  and  direct  commnni(  at  ion  with  (  laimants 
tb.it  the  unions  had  become  accustomed  to.  The  Board  realized,  furthermore, 
that  in  view  of  its  cjuasi-judicial  function  it  was  undesirable  that  a  Board  member 
should  discuss  and  consider  a  particular  case  that  might  later  come  before  the 
Board  for  review  on  appeal. 

As  a  result,  with  the  introduction  of  the  new  appeal  system,  the  ofifice  of 
Assistant  to  the  Vice-Chairman  was  done  away  with  and  no  Board  member  now 
has  any  such  assistant.  Instead,  a  group  of  administrative  officers  has  been 
appointed  which  forms  a  separate  and  special  unit  with  the  sole  purpose  of 
providing  information  and  assistance  on  a  speedy,  informal  basis,  by  telephone 
and  letter,  for  union  representatives  and  others  who  wish  to  enquire  about  the 
status  of  individual  cases.  At  present  there  are  four  such  officers  and  they  are 
located  in  close  proximity  to  the  Claims  Department  so  that  quick  reference  may 
be  made  to  claims  files  and  to  the  claims  personnel  in  charge  of  them.  These 
officers  have  all  served  as  assistants  to  the  Vice-Chairman  in  the  past  and  have 
had  an  average  of  twenty-two  years'  experience  each  in  claims  work.  Each  ranks 
above  a  claims  supervisor  and  is  a  relatively-  senior  officer  of  the  Board.  By 
direction  of  the  Board,  enquiries  of  the  sort  previously  made  to  the  \'ice- 
Chairman  are  now  referred  to  one  of  the  administrative  officers,  leaving  all 
Board  members  free  to  perform  their  duties  in  the  fields  of  policy-making  and 
determination  of  appeals  at  the  final  level.  The  unions  are  making  extensive  use 
of  the  services  afforded  by  the  administrative  officers  and  it  is  hoped  that  as  they 
become  more  familiar  with  these  new  channels  of  communication,  their  concern 
over  the  loss  of  the  accustomed  personal  access  to  the  \'ice-Chairman  may 
disappear.  Regarding  access  to  these  officers,  the  Board  officials  assure  me  that 
there  has  been  no  change  of  policy  and  any  claimant  or  emploxer,  or  representa- 
tive of  either,  may,  as  before,  have  communication  by  telephone,  letter  or 
personal  interview  with  one  of  them  during  the  course  of  adjudication  and  with- 
out the  necessity  of  launching  an  appeal.  Sheer  volume  undoubtedly  tends  to 
increase  the  use  of  written  communications  and  reduce  personal  contact  by 
word  of  mouth  and  in  this  wa\-,  the  system  ma\'  appear  to  be  becoming 
bureaucratic.  This  is  a  problem  which  pervades  the  growth  of  all  state  admini- 
stered programmes  and  I  am  unable  to  offer  any  easy  solution.  The  Board's 
assurance  however  that  the  availability  of  administrative  officers  for  direct  access 
and  discussion  remains  the  same  as  before  should  mitigate  such  a  tendency. 

61 


Several  unions  complained  that  the  element  of  personal  contact  has  also  been 
lost  at  the  Review  Committee  stage  of  appeal  and  requested  that  personal 
attendance  before  the  Review  Committee  should  be  permitted.  In  1964  before 
the  change  the  Review  Board  considered  1,123  cases  but  held  hearings  in  only 
75  of  these.  I  suspect  therefore  that  it  is  not  so  much  the  lack  of  a  hearing  by  the 
Review  Committee  that  disturbs  labour  as  the  changed  basis  of  informal  dis- 
cussion of  a  case  before  an  appeal  is  taken,  mentioned  above.  It  is  however  true 
that  the  first  chance  of  a  formal  hearing  is  now  one  step  removed  from  the  level 
of  claims  adjudication  and  to  that  extent  involves  some  delay. 

One  brief  suggested  that  the  Review  Committee  should  automatically  review 
every  rejected  claim,  without  the  need  for  a  request  for  review  from  the  work- 
man. Counsel  for  the  Railways  suggested,  on  the  other  hand,  that  the  Review 
Committee  stage  might  be  eliminated.  Mr.  Poole  for  the  Board  pointed  out  that 
the  Review  Committee  can  handle  about  ten  cases  per  day  and  that  personal 
appearance  before  it  would  greatly  increase  the  time  needed  to  process  cases. 
To  eliminate  the  Review  Committee  would  take  away  what  appears  to  me  a  valu- 
able stage  of  the  process  and  having  in  mind  the  "winnowing  out"  purpose  which 
it  seems  to  be  achieving,  I  agree  with  Mr.  Poole  that  the  Committee  is  a  worth- 
while compromise  between  automatic  review  of  all  rejected  claims,  on  the  one 
hand,  and  personal  attendance  before  it,  on  the  other.  This  is  another  matter 
that  may  require  review  by  the  Board  if  the  volume  of  appeals  reaching  the 
higher  levels  increases.  In  such  event  it  may  be  forced  to  consider  increasing 
the  number  of  members  on  the  Review  Committee  to  permit  it  to  function  in  two 
sections  or  to  allow  hearings  at  this  level  but  I  do  not  feel  that  a  change  is  called 
for  at  this  time. 

The  complaint  that  the  new  system  has  resulted  in  much  delay  in  the 
adjudication  of  appeals  was  strenuously  urged  by  several  unions.  Under  both 
the  former  and  present  systems  the  initial  adjudication  takes  from  one  to  two 
weeks  from  the  receipt  of  the  necessary  reports.  After  that  the  time  for  considera- 
tion by  the  former  Review  Board  might  vary  depending  on  whether  or  not  there 
was  a  hearing.  Mr.  Poole  said  that  cases  now  coming  to  the  Review  Committee 
are  usually  dealt  with  in  approximately  one  week  or  less  from  the  time  of  the 
request  for  review  and  that  nearly  all  cases  at  the  level  of  the  Appeal  Tribunal 
can  be  decided  within  four  weeks  from  the  time  of  appeal.  Certainly  at  the 
Review  Committee  level  delays  should  be  less  with  the  present  procedure  than  if 
hearings  were  held  in  every  case. 

The  complaint  about  delays  in  the  system  generally  was  not  borne  out  by 
any  evidence  and  in  the  few  cases  where  delays  were  cited,  adequate  explana- 
tions were  given  by  the  Board  officers.  Very  often  the  delay  is  caused  by  a 
failure  on  the  part  of  a  workman,  employer  or  doctor  to  report  or  to  provide 
further  information  and  frequently  the  appellant  himself,  or  his  representative, 
is  found  to  have  requested  adjournments  to  allow  further  time  for  preparation. 
Matters  of  this  kind  create  an  impression  that  the  procedure  is  slow  but  they 
would  occur  under  any  system  of  appeals.  I  feel  that  the  present  time  intervals 
indicate  a  high  standard  of  efficiency  and  that  complaints  of  delay  are  largely 
unjustified  with  a  possible  exception  in  the  case  of  the  Appeal  Tribunal.    This 
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I)()(l\  ol  t  In  ('(•  iiiciiihcrs  is  al)li'  to  sit  on  onK  one  case  at  a  time  and  travels  atxiUt 
I  lie  |)r()\in(('  as  I  li;i\c  incni  ioncd.  The  Tribunal  needs  time  for  study  and  con- 
sideration ol  c'videiuc  and  argument  and  it  would  seem  that  at  present  the  i)ace 
is  too  lu'(  tic  to  allow  the  incnihcrs  an\'  resi)itc  from  travcllinj^  and  hearing's  and 
at  the  sanu'  time  j)ermit  speed)  adjudicatitm.  I  feel  that  if  several  new  members 
were  added  to  the  Tribunal,  two  or  more  i)anels  of  members  could  Ix,*  oi)eratinj5 
at  once  and  in  tliis  wa\'  the  elai)si(l  time  ironi  the  recjuest  for  hearing  mi^ht  be 
reduced.  !  think  it  would  be  desirable  to  cut  tliis  time  in  half  from  the  [present 
four  weeks  to  two  weeks.  I  have  not  recommended  the  creaticiu  (A  a  seronci 
sei)arate  tribunal  be(  ause  conlinuitN'  and  consistenc\'  of  api)roach  mi^ht  thereby 
be  lost.  I  should  prefer  a  s>stem  similar  to  that  of  the  appeal  sicle  of  (^ur 
provincial  Supreme  Court  where  dilTerenlly  constituted  groups  of  judges  are 
selected  from  one  [)anel  for  the  hearing  of  each  month's  casc's. 

Lastly,  there  is  the  complaint  about  undue  formalit\'  tending  toward  a 
court  atmosphere,  with  strict  procedural  rules.  Of  215  Appeal  Tribunal  hearings 
held  in  the  last  10  months  of  1965,  there  were  65  at  which  the  workman  was 
represented  by  legal  counsel,  73  by  union  representation,  28  by  members  of 
Parliament  or  of  the  Legislature.  In  21  other  cases  some  other  representative 
such  as  a  clergyman,  friend  or  relative  assisted  the  workman  and  in  28  cases  the 
workman  conducted  his  own  appeal.  The  Ontario  Federation  of  Labour  stated 
that  in  its  experience  since  March  1st,  1965,  there  is  an  ever  increasing  number  of 
cases  in  which  the  workman  is  represented  by  a  lawyer  as  opposed  to  some  other 
kind  of  adviser. 

I  would  be  very  much  opposed  to  the  appeal  structure  and  procedures 
becoming  overly  formal  or  tending  toward  an  adversary-  system  with  cross-exami- 
nation and  the  other  features  of  such  a  system.  I  believe  that  this  is  also  the  view 
and  policy  of  the  Board.  It  is,  of  course,  important  that,  while  maintaining  a 
degree  of  informality,  the  appeal  hearings  be  conducted  on  some  orderly, 
organized  basis  but  I  urge  the  Board  to  continue  its  efTorts  to  see  that  in  the 
process  of  developing  an  orderly  procedure  the  hearings  do  not  become  formidable 
in  the  eyes  of  the  workman  so  that  he  feels  out  of  place  in  them  or  discouraged 
from  presenting  his  case  in  person  or  by  a  non-legal  representative.  One  union 
went  so  far  as  to  urge  that  no  lawyers  should  be  permitted  to  represent  the 
claimants  but  I  cannot  agree  to  this  suggestion. 

The  Provincial  Building  and  Construction  Trades  Council  of  Ontario  and 
the  United  Steehvorkers  of  America,  almost  by  way  of  a  threat,  said  that  if  the 
appeal  procedures  did  not  revert  to  the  former  and  less  formal  s>stem,  they 
would  be  obliged  to  instruct  their  members  to  appeal  every  rejected  claim.  The>' 
submitted  that  Ontario  is  the  only  province  where  direct  access  to  Board  mem- 
bers is  denied  and  where  an  Appeal  Tribunal  is  interposed  between  the  review 
stage  and  the  Board  itself.  They  quoted  the  Tysoe  Report,  where  it  is  said 
that  there  is  no  necessity  in  British  Columbia  for  both  a  Review  Board  and  an 
Appeal  Tribunal.  The  situation  in  British  Columbia  is  much  ditTerent  from  our 
own  as  the  1965  Annual  Report  of  the  British  Columbia  Board  shows  a  volume 
of  only  94,632  claims  and  152  hearings  by  the  Review  Board.  In  view  oi  the 
degree  of  industrialization  in  Ontario,  which  surpasses  that  of  an\-  other  province, 
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and  the  statistical  evidence  of  the  Ontario  volume  of  cases  referred  to  above, 
which  volume  will  no  doubt  continue  to  increase,  I  think  the  new  system  is  the 
proper  one,  at  least  for  the  immediate  future,  and  the  Board  cannot  be  expected  to 
operate  with  the  same  informality  and  direct  communication  with  claimants  as 
before.  If  the  announcement  of  the  unions  in  question  should  be  carried  into 
action,  the  Board  may  have  to  consider  the  situation  as  it  develops  and,  if 
necessary,  review  again  its  appeal  procedure. 

Notwithstanding  the  complaints  and  objections  I  have  outlined,  I  have  come 
to  the  conclusion  for  the  reasons  indicated  that  the  change  to  the  new  appeal 
system  was  amply  justified  and  the  new  structure  is  well  conceived  and  organ- 
ized. From  the  evidence  it  would  appear  that  in  the  limited  time  since  it  was 
inaugurated  the  system  has  worked  reasonably  well.  As  was  submitted  in  some 
briefs,  the  system  should  be  given  a  sufficient  opportunity  for  a  thorough  testing 
in  practice.  /  make  no  recommendation  for -radical  change  in  the  appeal  structure 
although  I  shall  comment  later  on  certain  details  which  I  think  should  he  revised. 

Regulations 

Notwithstanding  the  desirability  of  appeal  informality  in  the  interests  of 
speedy  and  efficient  adjudication,  there  appeared  from  the  evidence  and  com- 
plaints before  me  an  obvious  lack  of  awareness  and  understanding  by  both 
management  and  employee  groups  of  the  extent  of  their  rights  to  appeal  and  the 
procedures  thereon.  The  fact  that  the  system  is  relatively  new  explains  this  in 
part.  While  the  need  for  major  change  is  not  indicated,  I  do  feel  that  it  is  most 
important  to  have  the  appeal  rights  and  procedures  clearly  and  specifically  set 
forth  where  they  will  be  readily  ascertainable  to  any  person  who  desires  to  know 
his  position.  In  my  opinion  it  is  not  sufficient  to  say  that  this  information  can  be 
obtained  from  the  Board  on  request  or  that  it  is  contained  in  part  in  the  letters 
which  a  rejected  claimant  receives.  This  need  for  certainty  of  rights  could  be 
satisfied  by  amendment  to  the  statute  itself  but  in  the  interest  of  flexibility  in 
case  of  need  for  further  change,  I  should  favour  the  use  of  regulations  over  any 
statutory  amendment. 

/  recommend  that  regulations  of  the  Board  he  drafted  and  promulgated  imme- 
diately pursuant  to  section  77  of  the  Act,  setting  forth  appeal  rights  and  procedures. 

I  do  not  believe  that  the  publication  of  regulations  should  await  completion 
of  any  trial  period  for  the  new  system.  To  deal  with  the  matter  by  regulation 
would  not  preclude  future  changes  and  would  make  it  easier  for  the  Board  to  vary 
the  system  if,  in  the  light  of  experience,  it  is  felt  that  change  is  necessary  without 
calling  for  an  amendment  to  the  legislation.  In  the  meantime  no  one  would  be 
in  doubt  as  to  his  rights. 

It  may  well  be  that  if  the  appeal  burden  on  the  three  members  of  the  Board 
is  not  sufficiently  relaxed  by  the  recent  changes  and  the  number  of  appeals 
increases  to  approach  its  former  level,  a  further  change  may  be  necessary.  In  that 
event  the  Board  may  need  to  consider  a  requirement  that  appeals  to  it  be  limited 
to  those  where  leave  to  appeal  has  been  obtained  from  the  Board.  Leave  could  be 
given  in  cases  involving  special  circumstances  or  where  in  the  Board's  opinion  a 
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in.i  I  (cr  ol  i)()li(  \  oi"  |)i  iiK  ipic  is  in  solved  or  u  here  I  here  is  new  evidence.    For  the 
f)resciii,  1h)\v('\ci,   I   led  il   is  iioi   n('{'essar>'  to  make  any  such  recommendation 

and  llic  SN'stcm  should  Ix'  i^ivcn  a  lair  liial. 

I  now  imii  to  a  nmiihcr  ol  topics  of  specific  coniplaint  regarding  apf)eal 
procedures. 

Grounds  of  Appeal 

The  present  pohcv'  is  to  advise  the  rejected  (  lainiant  1)\-  letter  that  if  he 
desires  to  aj)j)eal  he  must  do  so  in  writing  stating  his  reascjns  or  grounds,  but  in 
practice  the  I^oard  accepts  almost  an\'  written  intimation  of  a  rjesire  to  api)eal, 
whether  or  not  reasons  are  surfi(  ientl>'  stated,  as  entitling  the  intended  a[)pellant 
to  proceed.  In  my  view,  the  Board's  approach  is  correct  both  as  to  the  formal 
advice  to  be  given  to  the  chiimant  and  the  liberal  interpretation  of  his  attempt  at 
compliance. 

Form  letters  are  used  by  the  Board  at  the  various  levels  of  apfx?al  and  in 
various  circumstances  to  advise  the  claimant  of  the  next  step  which  he  may 
take  in  appealing.  These  letters  indicate  that  when  the  appeal  is  submitted, 
any  further  particulars  or  material  which  would  support  the  claim  should  be 
included.  This  statement  has  been  wrongh'  interpreted  in  some  quarters  as 
imposing,  as  a  condition  of  being  allowed  to  appeal,  the  necessity'  of  having 
available  some  new  evidence.  The  Board  letters  are  not  so  worded  but  as  mis- 
understanding has  arisen  they  should  be  revised  to  make  it  clear  that  new 
evidence  is  not  a  pre-requisite. 

The  Ontario  Mining  Association  and  some  others  felt  that  appeals  should  be 
restricted  to  those  where  new  evidence  is  to  be  adduced  but  I  do  not  agree  and  the 
regulations  to  be  drafted  should  not,  in  my  view,  impose  an\-  such  limitation. 

Advisory  Letters 

I  am  in  agreement  with  the  present  practice  of  sending  letters  to  rejected 
claimants  and  appellants  and  these  should  include  advice  as  to  the  following: 

(a)  the  reasons  for  refusing  any  claim  or  appeal  and  a  brief  statement  of  the 
findings  of  fact  on  which  the  decision  is  based ; 

(b)  the  next  level  of  appeal  that  is  available; 

(c)  in  the  case  of  notice  of  rejection  of  a  claim  b\'  the  Claims  Department, 
the  right  of  the  workman  and  the  emplo\'er  to  make  submissions  and 
representations  in  writing  to  the  Review  Committee; 

(d)  in  the  case  of  notice  of  a  Review  Committee  or  Appeal  Tribunal  deci- 
sion, the  right  of  the  workman  and  the  emplo\er  to  be  represented  at 
the  Appeal  Tribunal  or  the  Board  hearing,  as  the  case  may  be,  by  legal 
counsel  or  by  any  other  adviser  or  representative  but  making  it  clear 
that  it  is  not  essential  to  be  so  represented,  and  the  further  right  of  the 
workman  upon  request  and  without  charge  to  obtain  the  assistance  of 
the  Workmen's  Adviser,  referred  to  below,  in  the  jireparation  and 
presentation  of  his  appeal  to  the  Appeal  Trilninal  or  the  Board;  also,  in 
the  case  of  notice  of  a  Review  Committee  decision,  the  right  to  obtain, 
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upon  request  and  without  expense,  a  summary  of  the  information 
considered  by  the  Committee;  the  matter  of  these  summaries  is 
divscussed  more  fully  below; 

(e)  the  right  of  the  workman  or  the  employer  to  bring  to  any  hearing  of  the 
Appeal  Tribunal  or  the  Board  itself  any  witnesses  whom  the  party  may 
desire  and  who  will  volunteer  themselves  for  that  purpose; 

(f)  in  the  case  of  notice  of  an  Appeal  Tribunal  decision,  the  right  in  the 
event  of  further  appeal  to  obtain  a  transcript  of  the  evidence  before  the 
Appeal  Tribunal. 

Some  persons  appearing  before  me  were  not  aware  that  a  transcript  could  be 
obtained.  The  Board  of  Trade  of  Metropolitan  Toronto  proposed  that  the 
transcript  should  form  the  basis  of  the  evidence  on  appeal  to  the  Board  with  the 
right  of  the  Board  to  receive  new  evidence  but  that  the  Board  hearing  should  not 
be  a  proceeding  de  novo.  In  practice  the  Board  already  proceeds  upon  this  basis. 
If  no  new  evidence  is  forthcoming  its  deliberations  are  based  upon  the  transcript 
of  the  appeal  proceedings  which  are  reported  in  all  but  exceptional  circumstances. 
It  may,  of  course,  where  necessary,  refer  to  medical  reports.  Other  than  that  the 
only  de  novo  part  of  the  hearing  would  be  the  adducing  of  new  evidence. 

The  employer  is  entitled  to  be  made  aware  of  the  status  of  any  claim  or  appeal 
and  to  appeal  or  make  written  submissions  for  the  purpose  of  contesting  a  claim 
if  he  chooses  to  do  so  and  in  the  past  he  has  not  been  so  informed.  He  is  also 
entitled  to  the  same  rights  as  the  workman  under  paragraphs  (a)  to  (f)  above, 
except  in  respect  of  the  Workmen's  Adviser,  and  all  employers  should  receive 
some  periodic  notice  of  their  rights.  /  also  recommend  that  the  practice  he  insti- 
tuted of  sending  the  employer  of  the  workman  a  copy  of  each  advisory  letter  which 
is  sent  to  the  workman  in  respect  of  his  rejected  claim  or  appeal. 

It  may  not  be  necessary  to  set  out  in  the  appeal  regulations  all  the  rights 
to  be  referred  to  in  the  advisory  letters  so  long  as  the  regulations  specify  that 
both  workman  and  employer  are  to  be  notified  of  the  right  to  appeal  at  each  stage. 

It  was  suggested  in  some  management  briefs  that  the  practice  of  advising 
rejected  claimants  of  their  rights  to  appeal  tends  to  encourage  a  flood  of  appeals 
but  this  objection  cannot  be  sustained.  The  purpose  of  the  appeal  procedure  is 
to  ensure  that  every  claimant  and  every  employer  whose  rights  may  be  affected 
by  a  decision  shall  have  a  right  to  be  heard.  My  report  contains  no  more 
important  recommendation  than  this,  that  he  be  given  that  entitlement  by 
regulation  and  that  he  be  notified  thereof.  If  as  a  result  there  are  more  appeals 
to  the  Board  than  it  can  deal  with  under  the  present  system  of  appeals  then 
the  appeal  procedure  and  the  regulations  can  be  changed  to  meet  the  need. 

The  Labourers'  International  Union,  Local  183,  which  has  a  substantial 
number  of  members  speaking  languages  other  than  English  submits  that  the 
advisory  letters  should  be  written  in  the  language  of  the  individual  workman, 
to  be  ascertained  by  an  additional  question  on  Form  6  (the  Workman's  Report 
of  Accident).  This  would  cast  a  heavy  administrative  burden  on  the  Board  and  I 
feel  that  this  matter  can  properly  be  left  to  the  Board's  good  judgment.    No 
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(l<)iil)t  ill  p.ii  I  if  iil.ii-  cases  ulicic  it  i^  kiiouii  ili.ii  tlic  (  l.iiniant  cannot  read 
lui^Iish  and  would  he  picjiidii cd  il  < oniiiiiinications  were  in  that  h'lnj^ua^c, 
every  eltort  will  l)c  made  to  assist  liim.  It  i-  to  he  noted  that  interpreters  in  the 
workman's  laii^iia^c  aic  now   proxidcd  where  needed  in  interviews. 

Subpoenas 

The  j)()wer  lo  issue  a  subpoena  to  a  witness  is  found  in  sections  65  and  75 
(2)  ol  the  Act.  Tlie  evidence  indicates  that  this  i)ower  is  rarely  exercised 
and  that  the  Appeal  'I'ril)unal  lias  never  issued  a  subpoena  or  sought  Hoard 
approval  for  so  doings  notwithstanding^  certain  requests  that  have  been  made  by 
interested  parties.  It  is  luy  ()i)ini()n  thai  in  Workmen's  (V)m[)ensation  proceed- 
ings a  subpoena  need  not  be  made  available  to  a  part\  as  of  rii^dit.  I'o  flo  so 
would  pose  problems.  So  \on{r  as  medical  reports  are  to  remain  confidential  and 
privileged,  the  right  could  not  be  made  to  ai)ply  to  doctors  were  it  granted  and 
to  grant  it  in  other  cases  would,  I  am  afraid,  lead  back  to  an  adversar\'  hearing. 
In  this  connection  the  Ontario  Mining  Association  suggested  that  the  Hoard 
should,  of  its  own  initiative,  make  greater  use  of  the  subpoena  to  require  the 
presence  of  doctors  in  order  to  relieve  any  impression  created  in  the  mind  of  a 
workman  or  employer  that  a  doctor  was  taking  sides.  The  International  Nickel 
Company  of  Canada  Limited  felt  that  the  problem  of  testimony  by  doctors 
could  be  overcome  by  permitting  their  evidence  to  be  given  in  the  presence  of 
members  and  of^cers  of  the  Hoard  only,  if  so  requested.  These  considerations 
can  best  be  left  to  the  discretion  of  the  Board  in  individual  cases. 

The  fact  that  the  Board  rarely,  if  ever,  issues  a  subpoena  in  an  appeal  may 
indicate  that  it  is  being  too  restrictive  in  the  exercise  of  its  powers  but,  having 
made  this  comment,  I  feel  that  the  Board  must  be  left  to  exercise  its  discretion 
as  to  how  such  matters  should  be  handled. 

Workmen's  Adviser 

Although  the  letters  advising  of  the  right  to  appeal  from  the  Review 
Committee  to  the  Appeal  Tribunal  refer  to  the  availability  of  a  workmen's 
adviser,  this  information  came  as  somewhat  of  a  surprise  to  man\-  of  those 
present  at  the  Commission  hearings,  no  doubt  chiefly  because  the  office  was  insti- 
tuted only  in  July,  1966.  The  present  adviser  is  an  emplo>ee  of  the  Board  and  has 
his  quarters  at  the  head  office  of  the  Board  in  Toronto.  He  is  available  to  work- 
men for  consultation  and  advice  by  correspondence  or  personal  interview  in 
connection  with  rejected  claims  and  the  preparation  of  appeals.  He  has  access 
to  all  files  and  medical  reports  in  the  possession  of  the  Board.  He  may  not  disclose 
actual  reports  to  the  workman  but  advises  him  with  regard  to  the  substance 
thereof.  The  adviser  may  not  appear  at  an  appeal  hearing  to  represent  the 
workman  or  to  question  witnesses.  The  unions  apparcnth'  make  no  use  of  the 
adviser  and  there  was  no  evidence  of  the  extent  to  which  his  serv^ices  arc  called 
upon  by  others. 

Bearing  in  mind  that  from  two-thirds  to  three-quarters  of  the  workmen  in 
Ontario  covered  b>'  the  Act  are  not  members  of  a  recognized  trade  union,  it  seems 
to  me  that  somewhat  greater  assistance  to  workmen   would   be  rendered   b\" 
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revising  the  function  and  method  of  appointment  of  the  workmen's  adviser  so 
that  his  role  would  more  closely  resemble  that  of  the  pensions  advocate  who 
handles  servicemen's  claims  before  the  Pension  Board.  /  recommend  that  the  status 
of  the  workmen  s  adviser  he  elevated  and  that  the  following  considerations  apply  to 
his  appointment  and  duties: 

(a)  lie  should  he  appointed  hy  and  he  responsihle  to  the  Attorney-General  and 
payment  of  his  salary  and  that  of  his  staff  and  the  expenses  of  his  office 
should  he  made  hy  that  Department.  Ifpossihle,  his  offices  should  he  separate 
from  those  of  the  Board.  It  is  fundamental  that  he  he  completely  independent 
of  the  Board  and  of  industry. 

(b)  He  must  he  a  person  of  high  standing  who  will  command  the  respect  and 
confidence  of  workmen  and  of  the  Board  and  maintain  the  independence 
required  of  him.  It  is  therefore  important  that  the  salary  he  high  enough  to 
attract  a  competent  person  to  the  position.  I  do  not  feel  it  essential,  as  did 
Mr.  Justice  Tysoe  in  his  report,  that  the  adviser  he  a  lawyer  and  it  may  he 
hetter  that  he  is  not,  so  long  as  he  is  well  qualified  and  possesses  the  attri- 
hutes  I  have  mentioned. 

(c)  He  should  he  provided  with  such  assistants  as  the  volume  of  work  he  is  called 
upon  to  perform  requires. 

(d)  He  need  not,  in  my  view,  have  complete  access  to  Board  files  and  reports  and 
it  should  he  sufficient  to  enahle  him  to  assist  in  the  preparation  and  presen- 
tation of  an  appeal  if  he  has  the  same  degree  of  access,  including  the  right  to 
the  summaries  of  information  referred  to  helow,  as  has  an  individual 
workman.  I  do  not  feel  therefore  that  a  provision  for  the  type  of  access  to 
files  as  is  contained  in  section  76  (J)  of  the  British  Columhia  statute  is  re- 
quired. 

(e)  He  should  he  entitled  to  he  present  at  and  participate  in  Appeal  Trihunal 
and  Board  hearings  on  hehalf  of  the  workman  to  assist  him  in  the  presenta- 
tion of  his  case. 

(f)  The  fact  that  the  adviser's  services  are  availahle  on  request  and  without 
expense  should  he  stated  in  the  advisory  letters  to  workmen  already  referred 
to. 

(g)  The  appeal  regulations  should  contain  due  provision  for  the  foregoing. 

It  Is  not  my  Intention  In  making  this  recommendation  to  create  an  adversary 
system  where  employer  will  be  pitted  against  employee  but  rather  to  encourage 
the  service  of  free  guidance  and  assistance  to  workmen  so  that  none  may  feel  at 
a  disadvantage  In  the  face  of  any  formality  that  may,  of  necessity,  exist  In  the 
proceedings  before  the  Appeal  Tribunal  and  the  Board. 

It  is  because  it  is  to  be  expected  that  a  claimant  will  have  more  confidence 
in  an  Independent  adviser  than  in  one  within  the  Board's  employ,  such  as  Is  the 
present  adviser,  that  this  recommendation  Is  made.  It  may  be  said  by  Industry 
that  this  elevation  of  the  status  of  the  workmen's  adviser  will  put  employers  at  a 
disadvantage.  Employer  groups  contended  before  me  that  the  Board  and  its 
various  levels  of  claims  adjudication  and  appeal  tend  to  be  too  generous  in  allow- 
ing claims  and  Incline  strongly  In  favour  of  workmen.    The  oercentage  of  dis- 

68 


allowed  claims,  approximatc'I>'  4  jht  cciil,  would  h-iid  sonic  siijjporl  lo  ihis  Mtw. 
Maiiaj^cmciit  liirtlier  sa>'s  that  the  |)rol>lciM  of  crn|)h)ycc  relations  makes  it 
awkward  lor  cin|)loyers  to  participate  in  ipiu-als  in  contestatir>n  of  their  em- 
ployees'claims.  I  have  s\'nip.ii  li\  uiili  t  licsc  snhmissions  Init  it  seems  to  me  that 
the  solution  iinist  lie  in  in.iiMticnienl 's  h.iiids.  l"anj)loyers  have  at  their  (JisfX)sal 
the  necessary  revsources  and  advisers  and  it  lliey  disai)f)rove  of  the  allowance 
of  any  |)articular  claim  or  ol  any  tendencN'  toward  excessive  lilx,-rality  on  the 
Board's  |)art,  the\'  will  have  lo  make  the  decision  as  to  contesting  and  aj)i)ealinK 
claims  which  the>'  deem  to  be  in  their  best  interests.  A  ^reat  many  emi)lo>ers 
are  members  of  some  trade  association  and  it  ma\  be  that  in  order  to  avoid 
direct  confrontation  between  employer  and  <-niplo\ce,  these  associations  will 
choose  to  j)rovi(le  representatives  who  can  act  for  employers  C)n  aj)i>eals. 

Examination  of  Witnesses 

The  Ontario  Minini^  Association,  Rio  Alt^om  Mines  Limited  and  The  inter- 
national Nickel  Comj)an\-  of  Canada  Limited  su^^ested  that  witnesses  in  apijcai 
proceedings  should  be  examined  by  a  solicitor  emplo\ed  b\'  the  Board  and  that 
he  might  also  put  questions  to  witnesses,  on  a  limited  basis,  on  behalf  of  interested 
parties.  It  was  not  the  desire  of  these  parties  to  create  an  adversary  system 
but  rather  one  approximating  that  of  a  coroner's  inquest.  In  view  of  the 
recommendations  contained  in  the  preceding  sections  of  this  report  I  do  not 
accede  to  this  suggestion.  I  feel  that  no  claimant  will  be  satisfied  with  a  system 
where  his  claims  are  to  be  advanced  only  by  an  emplo>ee  of  the  Board  as  is  sug- 
gested and  although  the  submission  has  merit,  the  last-mentioned  difficulty  must 
exclude  it  from  favourable  consideration. 

The  Labourers'  International  Union  and  the  Automotive  Transport  Asso- 
ciation of  Ontario  asked  for  the  right  to  cross-examine  witnesses,  but  as  previ- 
ously stated,  I  do  not  think  this  would  be  a  desirable  change.  As  a  judge  I  have 
reservations  about  denying  cross-examination  but  the  system  seems  to  work  well 
without  it  and  with  the  workmen's  adviser  and  possible  industr\-  representation 
at  hearings,  to  go  further  and  allow  cross-examination  would  bring  us  to  an 
adversary  system  which  all  agree  is  undesirable.  This  is  not  to  say  that  the 
parties  to  an  appeal  should  be  denied  the  right  to  draw  to  the  attention  of  the 
Appeal  Tribunal  or  the  Board  any  discrepancies  between  statements  of  the 
claimant  or  witnesses  made  contemporaneoush'  with  or  soon  after  the  accident 
and  oral  testimony  given  at  a  later  time  at  the  appeal  level.  As  was  pointed  out 
by  Rio  Algom  Mines  Limited,  the  former  should,  in  general,  be  given  credence  in 
preference  to  the  latter  where  there  is  any  inconsistency. 

Members  of  Appeal  Bodies 

The  Provincial  Building  and  Construction  Trades  Council  and  the  Labourers* 
International  Union,  among  others,  asked  for  a  recommendation  that  the 
members  of  the  Appeal  Tribunal  and  Review  Committee  include  representatives 
of  labour.  To  adopt  this  would,  of  course,  necessitate  equal  representation  from 
management  and  would,  in  my  view,  dcstro\'  the  impartialit\- and  independence 
which  it  is  sought  to  achieve  in  the  membership  of  these  tribunals.  Though 
appeals  are  from  Board  decisions  the  Board  is  not  an  interested  party  in  the 
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ordinary  sense  of  the  word.  Its  servants  seek  only  to  Interpret  entitlement  upon 
the  basis  which  the  Act  allows.  The  submission  that  labour  members  be  included 
on  the  appeal  tribunals  within  the  Board  did  not  appear  to  be  based  on  any 
indication  of  prejudice  in  the  adjudication  of  past  appeals.  On  the  contrary, 
references  to  the  Board  were  usually  complimentary.  Judges  must  be  impartial 
and  there  is  no  reason  why  servants  of  the  Board  should  be  otherwise.  The 
placing  of  representatives  of  interested  groups  on  these  bodies  would  not,  in  my 
opinion,  improve  the  impartiality  with  which  each  case  must  be  judged.  Else- 
where in  this  report  I  have  commented  at  some  length  on  a  similar  proposal 
regarding  membership  in  the  Board  itself  and  the  comments  there  made  are 
equally  applicable  here.  /  would  recommend  against  appointments  of  those 
representing  any  particular  interest  to  appeal  bodies  within  the  Board. 

Payment  of  Compensation  Pending  Appeals  by  Employers 

The  Automotive  Transport  Association  of  Ontario  submitted  that  the 
Board's  practice  of  paying  compensation  notwithstanding  that  an  appeal  has  been 
lodged  by  an  employer  creates  inequities.  At  present,  if  the  employer's  appeal  is 
allowed,  the  workman  can  be  obliged  to  repay  the  amounts  received  but  the 
difficulties  of  recovery  are  obvious.  As  a  result  the  employer  group  may  be 
charged  with  payment  of  compensation  when  there  is  no  entitlement.  I  agree 
that  the  result  works  an  injustice  on  employers  and  I  think  that  until  the  question 
of  entitlement  is  finally  decided,  there  should  be  no  payment  of  compensation  and 
the  hearing  of  appeals  brought  by  employers  should  be  expedited  as  much  as 
possible  so  that  the  outcome  will  be  known  at  the  earliest  opportunity. 

Appeals  from  Assessments,  Ratings  and  Classifications 

Employers  should  be  made  aware  by  letter  in  the  case  of  disputes  involving 
these  matters  that  the  ordinary  appeal  procedure  within  the  Board  is  available 
to  them.  The  evidence  shows  that  the  membership  of  the  various  appeal  bodies 
includes  persons  professionally  qualified  to  deal  with  such  matters  and  that 
appeals  are  heard  by  them  in  the  ordinary  way. 

Time  Limit  for  Appeals 

Rio  Algom  Mines  Limited  submitted  that  there  should  be  a  time  limit  of 
three  months  from  the  rejection  of  a  claim  or  the  dismissal  of  appeal  in  which  to 
take  an  appeal  or  further  appeal.  Provided  that  the  claimant  is  advised  of  his 
rights  as  I  have  recommended,  I  think  this  suggestion  has  considerable  merit  and 
would  recommend  the  inclusion  of  some  such  time  limit  in  the  appeal  regulations. 
Since  the  introduction  of  the  new  appeal  procedure  the  Board  has  been  liberal 
in  allowing  old  claims  to  be  brought  forward  once  again.  These  reviews  should 
not  be  allowed  to  go  on  indefinitely.  This  is  not  to  say  that  a  claim  should  not 
be  re-opened  where  there  is  some  new  evidence  or  change  of  condition  or  of  other 
circumstances,  but  in  the  absence  of  some  such  special  consideration  a  time 
limit  for  appeal,  imposed  by  regulation,  might  now  be  in  order.  /  recommend  that 
there  be  a  regulation  setting  forth  the  requirement  that  any  appeal  must  be  made 
within  three  months  unless  by  reason  of  new  evidence  or  other  special  condition  the 
Board  in  its  discretion  allows  leave  to  appeal. 
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Access  to  Hoard  ImIcs  and  Medical  Reports 

Sc(  (ion  *)7  (1  j  ol  (lie  Act  rc.ids  as  follows: 

"97.      (1)     No  oliiccr  ol   tlic   lio.ird  and  lu^  jn-rsoii  aiiiljori/.cd  to  make  an 
iiKiuiry  under  (his  Part  shall  divulge  or  allow  tf)  he  divulged,  except  in  the 

performance  ol  his  dnt  ics  oi  iindci-  I  he  ani  liorit  y  of  the  lioard,  any  informa- 
tion obtained  by  him  or  that    has  (ome  to  his  knovvlcfj^e  in  makin^^  or  in 

connection  with  an  inspection  oi'  in(|nir\'  nndcr  this  Part." 

Acting  nndei-  the  anlhorit\'  coiderred  b\-  this  section  the  BoanJ  refust^-s  to 
make  its  hies  available  lor  inspection  to  a  claimant,  his  rei)resentative  or  the 
employer. 

Strong  objection  to  this  was  taken  before  the  Commission  by  labour  unions, 
a  number  of  individual  claimants,  and  by  certain  associations  representing 
industry.  All  claimed  to  be  prejudiced  in  the  prei)aration  and  presentation  of 
appeals  by  the  Board's  refusal  to  permit  comi)lete  access  to  its  files,  particularly 
to  the  various  medical  reports  upon  which  claims'  adjudication  has  been  based. 
The  Ontario  Medical  Association  representing  the  doctors  of  Ontario  as  strongly 
supports  the  practice  of  the  Board. 

The  Board  does  if  requested  make  available  to  the  claimants'  own  i)hysician 
any  specialists'  reports  relating  to  the  case  being  treated.  In  an  effort,  however, 
to  meet  the  criticism  made  above  and  as  a  compromise  between  those  who  make 
it  and  the  views  of  the  medical  profession  the  Board  in  1965  adopted  the  practice 
of  providing  to  any  claimant  wishing  to  appeal,  a  summary  of  the  information 
including  medical  opinions  upon  which  its  decision  upon  a  claim  had  been 
based.  I  have  inspected  the  summaries  furnished  in  a  number  of  cases,  and  in 
each  instance,  the  summary  appears  both  full  and  accurate.  Each  summary  is 
prepared  by  the  staff  of  the  Review  Committee  and,  prior  to  issue  to  the  claimant, 
receives  the  approval  of  members  of  that  Committee  who  sat  on  the  review.  The 
claimant  is  advised  by  letter  that  such  a  summary  is  available  on  request  and 
when  demand  is  made  the  summary  is  forwarded  to  him  well  in  advance  of  the 
hearing  to  permit  adequate  time  for  preparation  of  his  appeal.  Summaries  refer 
to  statements  and  reports  to  the  Board  by  the  employer,  the  workman,  the 
attending  physician  and,  where  obtained,  of  witnesses,  consulting  physicians, 
surgeons,  and  radiologists.  Each  concludes  with  a  statement  of  the  Review 
Committee's  findings  and  the  reasons  therefor.  Medical  terminology  is  used  to 
describe  conditions  and  treatment  but  not  so  as  to  exclude  a  description  in  la\- 
language.   One  such  summary  appears  as  Appendix  E  to  this  report. 

The  union  representatives  complained  that  these  summaries  were  not  suffi- 
cient, parth'  because  they  contain  medical  language  difiicult  for  the  la\man  to 
understand  but  chiefly  because  the  furnishing  of  a  summary  falls  short  of  that 
which  is  felt  to  be  the  right  of  the  claimant,  namcl\',  to  have  made  available  when 
presenting  his  appeal  the  exact  information  upon  which  the  claim  has  been 
decided. 

Under  an  adversary  system,  which  this  is  not,  disclosure  would  be  required. 
If  directed  here  it  would  tend  to  open  the  door,  j^artK  at  least,  to  the  system  to 
which  all  say  they  are  opposed.  The  claimant  would  query  the  opinions  expressed 
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in  the  medical  reports  and  management's  representative  in  turn  might  seek  to 
answer  such  queries  or  might  himself  object  to  the  medical  opinions  expressed. 
As  matters  stand  at  present  there  is,  as  between  the  Board  and  the  medical 
profession,  the  friendliest  of  relations.  The  lack  of  confidence  and  co-operation  in 
British  Columbia,  referred  to  in  the  report  of  Mr.  Justice  Tysoe,  is  not  experi- 
enced here.  All  members  of  the  medical  profession,  I  think  it  is  safe  to  say,  are 
overworked  yet  they  appear  to  render  their  services  willingly  at  the  request  of 
the  Board  and  to  accept  therefor  the  minimum  fee  provided  by  the  schedule  of 
fees  of  the  Ontario  Medical  Association.  The  doctor  practising  in  a  "company 
town"  or  any  doctor,  for  that  matter,  might  be  less  than  frank  in  his  report  to 
medical  confreres  on  the  Board  if  he  knew  that  his  report  was  later  to  be  fur- 
nished to  the  patient.  To  a  lesser  extent  the  same  applies  to  the  specialist  who 
might  resent  being  exposed  to  a  possible  subsequent  controversy  with  the  person 
whom  he  had  examined  or  with  that  person's  lawyer.  The  result  would  be  two- 
fold— a  report  that  was  less  than  complete  and  a  possible  reluctance  by  physicians 
to  accept  compensation  cases.  Either  result  would  be  unfortunate.  It  would 
seem  to  me  that  these  considerations  outweigh  the  reasons  advanced  for  change. 

Unfortunately  many  claimants  look  upon  the  Board  as  if  it  were  an  adversary 
and  opposed  to  paying  claims.  Some  talked  of  the  Board  seeking  to  preserve  its 
fund.  I  am  satisfied  on  this  score  that  the  Board  sits  judicially  and  seeks  only  to 
weigh  the  scales  between  the  claimant  and  those  who  provide  the  funds  for 
payment.  It  can  for  itself  have  no  concern  about  the  amount  awarded.  While  it 
is  true  that  the  Board  has  a  fund,  it  can  hardly  be  influenced  thereby  as  current 
payments  will  be  taken  care  of  by  an  assessment  against  industry  rather  than 
from  the  fund.  A  substantial  support  for  this  view  is  that  the  Board  reports,  as  I 
have  mentioned  before,  that  about  96  per  cent  of  all  claims  are  paid,  which  must 
indicate  that  claimants  are  being  given  every  possible  consideration. 

In  its  brief  the  Ontario  Medical  Association  extended  its  disapproval  to  the 
furnishing  even  of  summaries.  I  would  not  give  efTect  to  that  submission.  The 
present  practice  appears  to  furnish  a  suitable  compromise  in  these  matters.  It 
should  also  be  pointed  out  that  any  claimant  is  free  to  consult  on  his  own  what- 
ever professional  advice  he  chooses.  Reports  from  such  sources  can  be  adduced 
by  the  claimant  and  considered  on  appeal.  The  reasons  which  lead  me  to  recom- 
mend against  the  production  of  medical  reports  do  not  seem  to  apply  to  x-ray  plates 
and  reports  or  to  reports  on  post-mortem  examinations.  They  should  be  made  available 
upon  request  of  the  claimant.  With  these  exceptions  I  recommend  no  change  in  the 
present  practice. 

I  should  mention  that  submissions  were  made  to  the  Commission  on  behalf 
of  Mrs.  S.  Ostrowski  that  refusal  of  the  Board  to  disclose  medical  reports  in  her 
case  was  causing  her  prejudice  in  an  action  for  malpractice  against  a  doctor  who 
had  performed  an  operation  upon  her  in  1963  for  a  condition  resulting  from  a 
compensable  accident  in  1952.  Enquiry  by  this  Commission  indicates  that 
x-rays  and  x-ray  reports  will  be  made  available  to  her  and  that  she  is  aware  of 
the  names  of  the  doctors  from  whom  treatment  was  received.  With  this 
information  and  independent  medical  advice  she  should  be  able  to  prosecute  her 
case.    It  will  be  for  the  Court  to  decide  what  productions  may  be  had.    The 
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privilege  attacliiii^  to  r('|)()rts  in  llir  li.mds  of  I  lie  lio.ird  <\<)vs  not  extend  tr>  the 
doctors  concerned.  Siicli  hein^  tlie  (  ase  the  Ho.ird  ( ainiol  l)e  expected  to  release 
these  reports.  This  case  presents  an  unnsnal  situation  which  will  occur  but  rarely. 
I  do  nol  led  llial  it  justifies  any  re(onniiciidiiioii  on  ni\  j)art  altering  the  jjresent 
|)ract  ice. 

The  case  mentioned  raises  the  j)oint,  however,  emphasized  by  the  Ontario 
Medical  Association,  nanieK  tiie  necessity  for  giving  protection  to  the  do(  tor  if 
rei)()rts  aic  to  be  made  available.  Should  my  recommendation  re^ardin^  medical 
reports  not  meet  with  apj)roval  and  should  the>'  be  made  available  at  some  time 
in  the  future  I  cannot  emj)hasize  too  stron^d\-  that  accomi)an\in^  legislation  at 
that  time  should  give  i)rotection  to  the  |)hysician  by  making  his  report  privileged. 
A  failure  to  do  so  would,  I  believe,  seriously  handicap  the  Board  in  securing 
medical  services  for  its  injured  claimants. 

Review  of  Compensation 

Section  25  of  the  Act  provides  as  follows: 

*'25.  Any  weekly  or  other  periodical  payment  to  a  workman  may  be 
reviewed  at  the  request  of  the  employer  or  of  the  workman,  if  the  compensa- 
tion is  payable  by  the  employer  individually,  or,  if  the  compensation  is 
payable  out  of  the  accident  fund,  of  the  Board's  own  motion  or  at  the 
request  of  the  w^orkman  and  on  such  review  the  Board  may  put  an  end  to 
or  diminish  or  increase  such  payment  to  a  sum  not  beyond  the  maximum 
hereinafter  prescribed." 

//  is  to  be  noted  that  either  a  workman  or  employer  under  Schedule  Z  may  apply 
for  review  of  a  previous  award  of  compensation  but  if  the  compensatio7i  is  payable  out 
of  the  accident  fund  the  right  to  so  apply  is  restricted  to  the  workman.  Employers 
contributing  to  the  accident  fund  submit  that  they  should  be  free,  as  the  workman  is,  to 
request  that  a  review  be  held  and  I  am  in  accord  with  this  submission.  I  recommend 
that  section  25  be  amended  by  having  inserted  in  the  sixth  line  thereof  after  the  word 
'^workman'  the  following  words  ^'or  his  employer." 

SMALL  CLAIMS 

The  Motor  Vehicle  Manufacturers'  Association  in  its  brief  criticized  the 
manner  in  which  small  claims  were  handled  b\'  the  Board.  It  was  the  impression 
of  this  Association  based  upon  a  letter  from  the  Board  in  a  particular  case  that 
no  adequate  investigation  of  small  claims  is  made. 

A  witness  for  the  Board  testified  that  all  claims  for  compensation,  large  and 
small,  are  handled  in  the  same  way.  The  Board  must  satisfy  itself  that  a  claimant 
is  a  workman  under  the  Act  and  that  the  accident  happened  out  of  and  in  the 
course  of  employment.  Information  in  all  cases  is  obtained  in  the  first  instance  by 
correspondence.  If  it  is  then  considered  that  an  investigation  is  nccessar>-  a  field 
claims  investigator  is  sent  out.  The  size  of  the  claim  does  not  intluence  the  deci- 
sion. In  a  certain  number  of  claims  a  medical  opinion  must  also  be  secured  to 
determine  the  causal  relationship  of  the  condition  diagnosed.    This  witness  was 
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emphatic  in  stating  that  there  was  no  practice  of  paying  small  claims  without 
investigation.  When  medical  aid  claims  with  no  lost  time  are  involved  the  prac- 
tice, he  stated,  is  different  in  degree  only.  These  claims  are  all  adjudicated  and  are 
not  paid  automatically.  Being  small,  however,  the  extent  of  the  enquiry  by  the 
Board  is  limited  and  the  benefit  of  the  doubt,  given  to  the  workman,  is  frequently 
the  deciding  factor. 

I  cannot  find  fault  with  the  Board's  practice  in  the  above  matters.  It  is 
always  possible  that  a  minor  injury  might  later  prove  to  be  the  source  of  a 
larger  claim  but  the  percentage  of  such  cases  would  not  seem  to  justify  a  wider 
investigation  of  medical  aid  claims.  In  the  light  of  the  high  volume  of  cases  it 
would  be  impractical  for  the  Board  to  change  its  policy  in  this  regard  and  the 
cost  could  not  be  justified.  The  employer,  I  need  hardly  add,  is  in  perhaps  the 
best  position  to  report  to  the  Board  if  an  investigation  is  called  for  and  he  may 
always  request  that  one  be  made.  There  was  no  evidence  of  any  request  for 
investigation  having  been  refused. 

With  regard  to  the  one  case  where  it  was  alleged  there  had  not  been  adequate 
investigation,  examination  of  the  record  did  not  substantiate  that  allegation. 
On  the  whole  I  must  reach  the  conclusion  that  investigations  by  the  Board  of 
small  claims  are  as  full  as  can  be  expected  under  the  circumstances  mentioned. 

CASUAL  LABOUR  AND  RESCUE  WORKERS 

Section  3  (4)  of  the  Act  provides  that  section  3 — which  is  the  general  provi- 
sion entitling  the  workman  to  compensation — "does  not  apply  to  a  person  whose 
employment  is  of  a  casual  nature  and  who  is  employed  otherwise  than  for  the 
purpose  of  the  employer's  trade  or  business".  The  word  "casual"  is  not  defined  in 
the  Act  but  there  should  be  little  doubt  as  to  its  meaning.  Submissions  under 
this  topic  were  made  by  the  International  Union  of  Mine,  Mill  and  Smeltei 
Workers  and  International  Labourers'  Union  that  any  workman,  regardless  of 
the  casual  nature  of  his  employment,  should  be  covered  by  the  Act  and  that  the 
exclusion  under  section  3  (4)  should  be  abolished. 

Mr.  Kerr,  a  Board  witness,  explained  the  practice  of  the  Board.  He  pointed 
out  that  no  casual  labourer  is  denied  the  protection  of  the  Act  unless  two  con- 
ditions are  present,  namely,  that  the  employment  is  of  a  casual  nature  and  that 
the  employment  is  otherwise  than  for  the  purposes  of  the  employer's  trade  or 
business.  If  the  workman  is  employed  for  the  purposes  of  the  employer's  business 
and  the  master  and  servant  relationship  exists,  the  workman  will  be  covered 
regardless  of  the  length  of  time  he  works.  If  the  workman  Is  not  under  the 
control  and  supervision  of  the  employer  he  will  be  considered  as  an  independent 
contractor  or  operator  and  will  be  denied  coverage  on  the  basis  that  there  was 
no  master-servant  relationship,  regardless  of  whether  his  work  is  of  a  casual 
nature  or  not.  He  pointed  out  that  the  section  is  Intended  to  exclude  a  casual 
labourer  who  Is  hired  by  the  owner  of  a  business  to  perform  some  job  at  the 
owner's  home,  such  as  cutting  the  grass,  the  work  not  being  connected  with  the 
employer's  business.  Provision  Is  made  In  section  90a  for  bringing  any  indepen- 
dent operator,  upon  request,  under  the  provisions  of  the  Act. 
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I  fell  (liiriiij;  I  he  discussion  lh.it  (here  was  sonic  iniscorK  L-|>iion  rc^ardinj^  the 
cxiicl  effect  of  section  3  (4).  Mr.  Kerr's  explanation  should  have  clc-arerl  it  up. 
Al  |)res('ii(  an\'  uorUin.m  iiiidci-  (()in|).iii\  f)r(lers  is  entitled  to  claim  comix.Mi8a- 
tioii  it  injured.  I  do  not  tliiid<  tli.il  I  lie  employer  should  he  asked  to  go  further 
I  hail  I  iiis.  1 1  is  I  he  responsihilit  \  of  I  he  person  (  arrvinj^  (Hit  an  operation  which  is 
not  directed  or  controlled  !)>'  the  company  to  arrange  for  his  own  covera^je  under 
section  *)()a.  I  believe,  however,  that  the  definition  of  wr)rknian  in  section  \  (\)  di) 
of  the  AcL  iiii^lU  be  clarified  b\  substituting  for  the  word  "works"  in  the  second 
line  the  words  "is  employed."  It  would  add  to  sini[)lification  and  clarity  if  section 
3  (4)  were  deleted  and  its  terms  were  added  to  the  last  j)ortion  of  section  1 
(1)  (u).    Reconiniendation  of  these  ciian^es  will  follow. 

Several  associations  made  representations  that  certain  [)rovisions  of  the  Act 
should  be  enlarged  to  cover  persons  engaged  in  rescue  work,  in  fighting  fires  when 
called  out  under  The  h^ires  Extinguishment  Act,  R.S.CJ.  1960  Ch.  139,  and  in 
attempting  to  preserve  life  or  property  in  the  case  of  an  accident,  fire,  ex[)losion 
or  emergency  of  the  kind.  It  appears  that  those  injured  fighting  fires  under  The 
Fires  Extinguishment  Act  are  in  fact  compensated  now  as  though  the\'  were 
emj^loyees  of  the  Crown  but  no  legislative  authority  for  this  is  spelled  out  in  the 
Act.  In  four  of  the  other  provinces  the  definition  of  "workman"  has  been 
extended  to  cover  one  or  more  of  the  above  categories.  I  believe  that  provision 
should  be  made,  with  some  restrictions,  in  the  Act  for  those  injured  in  the  ways 
that  have  been  mentioned.  Section  122  already  provides  for  those  injured  in 
rendering  assistance  to  police  of^cers — an  additional  section  may  be  added  to 
provide  for  those  called  out  under  The  Fires  Extinguishment  Act  and  an  amend- 
ment to  the  definition  of  "workman"  in  section  1(1)  (u)  can  be  made  to  provide 
for  the  others. 

Reconimendations 

Section  122  should  he  amended  hy  adding  after  the  word  ''peace'  in  the  fourth 
line  thereof  the  following  words — ''and  every  person  who  assists  i?!  fighting  afire  by 
reason  of  an  order  made  under  The  Fires  Extinguishment  Act.''  The  section  as 
amended  will  then  read: 

122.  For  the  purposes  of  this  Act,  every  person  who  under  clause  (b)  of 
section  110  of  the  Criminal  Code  (Canada)  is  required  to  assist  in  arresting 
any  person  or  in  preserving  the  peace  and  every  person  who  assists  in  fight- 
ing a  fire  by  reason  of  an  order  made  under  The  Fires  Extinguishment  Act 
shall  be  deemed  to  be  an  employee  of  the  Crown  in  right  of  Ontario  and  his 
average  earnings  shall  be  deemed  to  be  the  same  in  amount  as  his  average 
earnings  at  his  regular  employment  but  in  any  case  not  less  than  S30.  per 
week  and  at  no  higher  rate  of  earnings  than  the  maximum  wage  established 
under  section  44  (1). 

Section  3  (4)  should  be  deleted. 

Section  1  (/)  {u)  in  turn  should  be  amended  by  striking  out  the  word  "works" 
in  the  second  line  thereof  and  substituting  therefor  the  words  "is  employed"  and  hy 
inserting  after  the  word  "brigade"  in  the  sixth  line  the  following 
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^^and  any  person  while  actually  engaged  in  rescuing  or  protecting  life  or  property 
in  or  about  the  industry  in  which  the  person  is  employed  and  any  person  while 
actually  engaged  within  a  mine  in  rescuing  or  protecting  life  or  property 
endangered  by  an  accident  or  explosion  even  though  he  is  not  an  employee  of  the 
industry  concerned"  and  by  adding  at  the  end  of  the  said  subsection  the  words 
''or  a  person  whose  employment  is  of  a  casual  nature  and  who  is  employed 
otherwise  than  for  the  purposes  of  the  employer's  trade  or  business 

The  subsection  as  amended  would  read : 

1.  (1)  (u)  "workman"  includes  a  person  who  has  entered  into  or  is  em- 
ployed under  a  contract  of  service  or  apprenticeship,  written  or  oral, 
express  or  implied,  whether  by  way  of  manual  labour  or  otherwise,  and 
includes  a  learner  and  a  member  of  a  municipal  fire  brigade  and  any  person 
while  actually  engaged  in  rescuing  or  protecting  life  or  property  in  or  about 
the  industry  in  which  the  person  is  employed,  and  any  person  while  actually 
engaged  within  a  mine  in  rescuing  or  protecting  life  or  property  endangered 
by  an  accident  or  explosion  even  though  he  is  not  an  employee  of  the 
industry  concerned,  and  includes  an  independent  operator  admitted  by  the 
board  under  section  90a,  but  where  used  in  Part  1  does  not  include  an 
outworker  or  an  executive  officer  of  a  corporation  or  a  person  whose  employ- 
ment is  of  a  casual  nature  and  who  is  employed  otherwise  than  for  the 
purposes  of  the  employer's  trade  or  business. 
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THE  BOARD 


COMPOSITION  OF  TIIK  BOARD 

By  section  54  of  the  Act  the  Board  is  to  l>c  com[)ose(l  of  three  memfjcrs 
appointed  !)>■  the  Ijcutenant  ( loxcriior  in  ("oiincil.  There  is  no  provision  that 
any  nieniher  of  tlie  Board  ])c  ai)pointed  from  the  ranks  of  laljour,  management, 
the  mecHcal  profession,  the  lej^al  profession  or  an\-  otlier  particular  section  of  the 
communit\'.  The  present  chairman  is  a  Ia\v\  er,  the  vice-chairman  was  appointed 
from  the  ranks  of  hihour  and  the  third  member  is  a  medical  man. 

Submissions  have  been  made  that  as  there  is  now  on  the  Board  a  "labour 
representative"  there  should  also  be  appointed  to  the  Board  an  "emplo\XT 
representative"  and,  if  necessar\',  tlie  number  of  members  should  be  increased  for 
that  purpose.  There  was  a  submission  from  one  association  that  there  should  be 
a  representative  of  mana^Q:ement  from  the  construction  industr\-  on  the  Board. 
In  no  case  did  this  amount  to  a  criticism  of  the  present  vice-chairman,  the 
"labour  n:cmber";  on  the  contrary-  there  appeared  to  be  af^reement  that  he  acts 
judicialK-  and  with  fairness  in  fulfilling  his  duties.  If  the  labour  member  of  the 
Board  is  to  function  as  the  "labour  representative"  rather  than  as  a  judicial 
officer  appointed  from  the  labour  ranks,  the  point  is  well  taken  that  there  should 
be  an  "employers'  representative"  on  the  Board  as  well.  The  previous  member- 
ship of  the  Board  comprised  one  member  from  labour,  one  from  manap:ement  and 
a  doctor.  There  is  nothing  to  indicate,  however,  that  the  decisions  of  the  members 
of  that  Board,  an>'  more  than  those  of  the  present  one,  were  aflected  by  their 
former  activities.  I'or  man\-  \ears  however  labour  representatives  acting  for 
their  members  who  were  claiming  compensation  had  sought  out  the  man  on  the 
Board,  whom  the\'  knew,  when  the\'  were  seeking  information  or  action  on  such 
claims.  In  practice  this  achieved  much  in  the  wa\'  of  understanding  and  I  believe 
that  the  present  good  relations  between  the  Board  and  the  labour  organizations 
are  to  a  large  extent  due  to  the  efforts  of  the  present  \-ice-chairman. 

When  the  former  review  board  was  replaced  b\-  two  new  le\"els  of  appeal  in 
1965,  howe\"er,  access  to  an\-  member  of  the  Board  for  the  purpose  of  discussing 
individual  claims  was  terminated.  This  has  resulted  in  vigorous  protests  being 
made  to  this  Commission  b\-  labour  representatives.  On  the  en  her  hand  it  is 
probabh"  due  to  the  previous  practice  whereb>'  the  labour  member  was  thought 
of  b\'  man\'  as  the  "labour  representatixe"  that  submissions  are  now  made  on 
behalf  of  management  for  the  ai:)pointment  of  a  Board  member  from  among  the 
employers. 
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I  must  say  at  once  that  while  the  off-the-record  discussions  I  have  mentioned 
by  Board  members  with  claimants'  representatives  may,  by  reason  of  the  charac- 
ter of  the  members  in  question,  have  led  to  little  distrust  of  Board  decisions  it 
is  on  principle  quite  wrong  for  any  judge  to  discuss  beforehand  with  a  claimant 
the  matter  of  his  claim.  Those  sitting  on  the  Board  comprise  the  final  court  of 
appeal.  Each  member  sits  in  a  judicial  capacity  and,  by  reason  of  his  office  can 
represent  no  interest.  He  must  act  in  reaching  a  decision  without  fear  or  favour 
and  upon  the  evidence  alone  which  is  before  him.  He  is  as  much  a  judge  as  is 
any  judge  in  an  Ontario  Court. 

If  members  of  the  Board  understand  this  to  be  their  function  when  adjudi- 
cating claims,  and  I  believe  they  do,  it  matters  not  from  whence  comes  the 
appointee  to  the  post.  The  only  justification  for  having  a  regular  appointee  from 
one  source  such  as  labour  is  that  once  appointed  he  may  be  able  to  ofl^er  help  and 
advice  by  reason  of  his  background  and  knowledge  as  a  workman.  The  same  may 
be  said  of  the  medical  representative.  Most,  if  not  all  appeals  involve  decisions 
on  the  medical  evidence  which  justifies  his  appointment.  The  same  argument 
couldobe  advanced  to  justify  the  appointment  of  an  employer  member.  Were 
the  Buard  to  be  increased  in  number  those  responsible  for  the  appointment  would 
no  do  bt  take  it  into  consideration.  I  do  not  propose,  how^ever,  to  recommend  an 
increase  in  Board  membership  at  the  present  time.  I  rest  my  decision  as  to 
membership  upon  the  ground  that  as  Board  members  are  not  to  be  considered  to 
represent  any  faction  or  group  the  present  Board  can  carry  out  its  judicial 
functions  as  well  as  any  other.  While  one's  decisions  may  indeed  by  influenced 
in  some  degree  by  one's  background,  it  can  hardly  be  said  that  a  Board  composed 
of  one  from  labour  and  two  from  the  professions  is  weighted  in  favour  of  the 
labour  element. 

I  might  add  as  a  footnote  to  the  above  that  there  can  be  no  objection  to  a 
member  of  the  Board  discussing  with  representatives  of  labour,  management  or 
others,  problems  which  they  may  wish  to  bring  before  the  Board,  so  long  as  they 
do  not  discuss  individual  claims.  I  understand  that  this  is  the  present  practice 
of  the  Board. 

The  question  of  the  size  of  the  Board  requires  further  consideration.  As  has 
been  said  elsewhere  the  change  in  appeal  procedure  in  1965  was  made  because  the 
vastly  increased  volume  of  claims  with  which  the  Board  had  to  deal  made  re- 
organization necessary  and  members  of  the  Board,  required  as  they  were  to  spend 
long  hours  on  hearing  appeals,  were  not  in  a  position  to  give  the  necessary  atten- 
tion and  consideration  to  other  important  administrative  problems  and  questions 
of  policy.  This  Commission  has  been  informed  that  the  interposition  of  an  inter- 
mediate level  of  appeal  between  the  review  committee  and  the  Board  has  had 
the  efi"ect  of  reducing  to  a  minimum  the  number  of  appeals  to  the  Board  itself. 
As  a  result,  unless  this  situation  changes  and  the  Board  has  again  to  spend 
much  of  its  time  on  appeal  hearings,  the  three  member  Board  as  it  now  exists 
is  as  well  able  to  perform  the  functions  required  of  it  as  would  a  larger  Board. 
Had  the  change  in  organization  not  occurred  it  would  indeed  have  been  wise  to 
increase  the  membership  to  lighten  the  load  on  individual  members.  As  it  is  I 
do  not  consider  this  to  be  necessary.    Should  the  situation,  as  1  have  outlined  it, 
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chaiitic,  coiisidcrat  ion  can  llicii  he  ^ivi-n,  uillioni   iIm-  ih-(cs.siI\  ol  a  Ron  al  (  oiii- 
inissioii,  to  an  increase  in  ineinhersliij). 

The  ^eneial  jiir  isdic  I  ion  ol  the  PxmkI  is  outlined  in  sectifjn  72.  It  has  an 
exchisive  jurisdiction  thereunder  to  examine  into,  hear  and  determine  all  matters 
and  (juest  ions  arisiiiL^  under  I'.nl  I  ol  the  .\(l.  Included  in  such  matters  arc  the 
adjudication  ol  claims  l)\  worUmcn  and  decisions  as  to  classifications  ior 
emploN'crs.  The  lio.ud,  as  (h  Imed  in  the  Art,  is  the  \VV)rkmen's  Compensation 
Moard  which  is  a  cor|)orate  1)0(I\  ol  the  three  aj)i)ointed  members.  It  can,  and 
does,  function  oni\  l)\ dele^.itini;  man\- ol  it s  powers  of  adjudication  to  members 
of  its  administrative  stalT.  No  su(  h  power  of  delegation  is  at  present  jjiven  by  the 
section  in  (juestion  and  I  am  of  the  opinion  that  tlie  necessar\'  practice  of  the 
Board  should  be  rci;ulari/ed  b\  an  amendment  to  se(tion  75  i)ermittin^  the 
Board  to  deiejj^ate  its  powers  of  adjudication  witliin  its  stall. 

I  accordingly  recommend 

(1)  That  no  change  be  made  in  the  present  nu77iber  or  composition  of  the  Board; 

(2)  That  there  be  added  as  an  amendment  to  section  72  of  the  Act  the  following 
subsection 

7Z  (5)     The  Board  shall  have  power  to  delegate  its  powers  of  adjudicatiofi 
and  review  to  such  members  of  its  staff  as  it  shall  designate 

INVESTMENT  OF  BOARD  FUNDS 

Under  section  84  of  the  Workmen's  Compensation  Act  of  Ontario,  the 
Board  is  directed  to  maintain  at  all  times  "the  accident  fund  so  that  with  the 
reserves,  exclusive  of  the  special  reserve,  it  will  be  sufficient  to  meet  all  the  pay- 
ments to  be  made  out  of  the  fund  in  respect  of  compensation  as  the\'  become 
payable  and  so  as  not  unduly  or  unfairly  to  burden  the  employers  in  any  class  in 
future  \ears  with  payments  that  arc  to  be  made  in  those  years  in  respect  of  acci- 
dents that  have  happened  previously".  In  section  107,  the  Legislature  goes  on 
to  authorize  the  Board  to  form  and  maintain  reserves: 

"107.  In  order  to  maintain  the  accident  fund  as  provided  b\'  section  84, 
the  Board  ma\-  from  time  to  time  and  as  often  as  ma\-  be  deemed  necessary 
include  in  an\-  sum  to  be  assessed  upon  the  emplo\ers  and  ma\'  collect  from 
them  such  sums  as  ma\'  be  deemed  necessar\'  for  that  purpose  and  the  sums 
so  collected  shall  form  a  reserve  fund  and  shall  be  invested  in  securities 
issued  b\'  the  Province  of  Ontario  or  in  securities  the  paxnient  of  which  is 
guaranteed  b\'  it  or  in  securities  issued  b\'  the  Dominion  of  Canada  or  in 
securities  the  payment  of  whicli  is  guaranteed  !)>■  it." 

Pursuant  to  these  statutor\-  provisions,  the  Board  in  the  fiscal  xear  ending 
31  December,  1965  had,  as  shown  by  its  annual  report  for  that  year,  the  following 
reserve  funds: 

(a)  In  resjKXt  of  the  Schedule  1  accident  fund  S23S, 068,447. 00; 

(b)  In  respect  of  Schedule  2  operations  84, 535, v^ 75.00. 
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From  these  investments  the  Board  received  a  total  income  in  1965  amounting  to 
$11,655,102.00  in  respect  of  Schedule  1  accounts  and  this  income  from  invest- 
ments is  discussed  in  the  Board's  annual  report  as  follows: 

"Investment  income  for  the  year  reached  $11,655,102  in  Schedule  1  accounts. 
Interest  earnings  related  to  funded  liabilities  amounted  to  $9,302,907  and 
the  balance  of  $2,352,195  was  earned  through  investment  of  funds  not 
immediately  required  for  current  obligations.  Results  of  the  investment 
programme,  therefore,  represent  a  significant  factor  in  the  reduction  of 
assessments  necessary  for  1965  operating  expenditures." 

The  Investment  Dealers'  Association  of  Canada  proposed  that  the  statute  be 
amended  so  as  to  permit  investments  authorized  for  trustees  under  The  Trustee 
Act  of  Ontario.  The  investment  dealers  pointed  out  that  the  annual  yield 
experienced  by  the  Board  acting  under  the  statute  presently  confining  the 
Board's  investments  to  securities  issued  or  guaranteed  by  Canada  or  the  province 
of  Ontario  amounted  to  4.637%  calculated  on  an  annual  basis  with  reference  to 
the  year  1965.  The  investment  dealers  have  analysed  the  present  position  of  the 
Board's  investment  fund  first  from  the  point  of  view  of  comparable  revenues  for 
life  insurance  organizations,  and  secondly  by  a  comparison  made  between  the 
investment  powers  granted  by  statute  to  the  Ontario  Workmen's  Compensation 
Board  and  those  in  the  other  provinces. 

Life  insurance  companies  regulated  by  the  Canadian  and  British  Insurance 
Companies  Act  of  Canada  are  authorized  to  invest  in  government  bonds  and  real 
estate  mortgages  as  well  as  in  shares  of  companies  meeting  certain  standards  of 
income  over  a  prescribed  time.  These  companies,  controlling  as  they  did  in  1965 
very  large  investment  funds,  enjoyed  an  average  net  rate  of  investment  income 
varying  between  4.99  and  6.28  per  cent.  The  majority  of  these  companies 
averaged  over  5.6%. 

Comparison  was  drawn  between  the  operations  of  the  Board  under  the 
present  statutory  provisions  and  its  own  experience  in  the  operation  of  its 
employee  pension  plan.  Under  the  pension  plan  it  was  possible  by  reason  of  the 
Ontario  Pension  Benefits  Act  for  the  Board  to  purchase  securities  not  authorized 
by  the  Workmen's  Compensation  Act.  As  a  result  there  was  experienced  a  yield 
of  4.95  per  cent. 

To  illustrate  its  submission  the  Association  pointed  out  that  if  the  statute 
under  which  the  Board  operates  were  broadened  to  permit  investment  under  The 
Trustee  Act  of  Ontario  and  one  quarter  of  its  funds  were  then  invested  in  munici- 
pal bonds  an  increased  net  return  of  .5  per  cent  could  be  anticipated.  The  per- 
centage mentioned  would  have  brought  in,  had  the  fund  been  so  invested,  an 
additional  $375,000.00  in  the  year  1965. 

An  examination  of  the  investments  authorized  for  workmen's  compensation 
boards  in  other  provinces  reveals  that,  next  to  Ontario,  British  Columbia  has  the 
most  restricted  authority.  In  that  province  the  Board  is  authorized  to  invest  in 
specified  municipal  bonds  where  guaranteed  by  the  province.  At  the  other  end 
of  the  scale  is  found  the  province  of  Manitoba  which  permits  investment  in 
preferred  and  common  shares  of  Canadian  corporations  providing  they  attain 
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(t'ltaiii  sjK'cifu'd  (iividcnd  rccjiiircMiUMiis.  I  licsc  j)rf)visions  arc  lar^cK'  mrxiclh-cl 
upon  tlic  in\('st  incut  pioN'isious  of  t  he  ( "aiiadiaii  and  lit  it  i^li  f  n  sura  rue  (  rjrn  panics 
Art. 

I  iidcr  1  Ik'  1  riistcc  A<  t  ol  ()iilarioa  I rnslcf  nia\  invest  in  iKjnds  and  dclx.*n- 
Inrcs  ol  (he  ( "lOvcrMiincnt  ol  (anada,  an\  province  thereof,  the  Cjovcrnnicnt  of 
I  he  (  iiitcd  Kin^L^doni,  or  any  innihcij)al  corporation  in  (".mada,  or  an\'  bond 
t;naiantce(l  l)\  an\  of  the  aforementioned  i^o\'ernnicnts  as  well  as  certain  school 
hoard  bonds  and  delx-nturcs,  lirst  niorlaj^cs  on  real  estate  in  <^"ana(la,  debentures 
and  investment  cert ilicates  of  loan  and  trnst  (()ri)orat ions,  and  certain  securities 
of  the  international  l)aid<. 

In  the  i)ro\ince  of  All)erta,  the  Hoard  is  empowered  to  invest  in  securities 
authorized  b\'  the  All)erta  Trustee  Act  where  tlie  powers  are  ver\'  similar  to  those 
set  out  in  The  Trustee  Act  of  Ontario  as  summarized  above.  In  the  province  of 
Ouebec,  the  Hoard  ma\  in\est  its  reserve  funds  in  trustee  investments  which  as 
described  in  the  Civil  Code  of  Quebec  are  much  the  same  as  trustee  investments 
under  tiie  Ontario  statute. 

The  investment  powers  granted  b\  the  alK)\e-mentioned  statutes  of  Canada 
with  respect  to  Canadian  and  Hrilish  insurance  companies  are,  no  doubt,  broader 
than  those  authorized  for  trustees  for  man\'  reasons,  including  the  obligation  of 
the  insurance  companies  to  have  their  investment  portfolios  reviewed  annuall\- 
!)>•  the  Department  of  Insurance  of  Canada.  The  annual  audit  in  Ontario  b\-  the 
provincial  auditor  ma\'  afford  some  protection  against  improvident  and  irregular 
investments  by  the  Workmen's  Compensation  Hoard.  Persons  coming  under  the 
restrictions  of  the  Trustee  Act  are  in  most  instances  required  to  have  their 
accounts  pasvsed  in  the  court  after  scrutin\-  b\'  the  interested  j)ublic  and  private 
agencies  and  beneficiaries. 

Representatives  of  the  Board  in  discussing  the  proposal  b\-  the  Investment 
Dealers'  Association  of  Canada  to  broaden  the  Hoard's  power  of  investment 
l)ointed  out  that  the  Hoard  experienced  a  higher  yield  under  its  pension  plan 
investments  mainly  by  reason  of  a  high  proportion  of  relativeh"  recent  invest- 
ments which  attract  higher  yield  than  some  of  the  older  investments  carried  in 
tile  Hoard  reserve  fund.  At  the  same  time,  however,  it  was  acknowledged  that 
new  investments  authorized  under  The  Ontario  Pension  Henefits  Act  would 
attract  a  higher  \ield  than  could  be  obtained  in  the  accident  reserve  fund  imder 
section  107. 

As  discussed  elsewhere  in  this  report,  proposals  were  made  to  me  that  j:)en- 
sions  pa\able  b\'  the  Hoard  should  be  geared  to  the  cost  of  living  in  the  province. 
If  this  were  enacted,  and  it  is  not  my  recommendation  that  it  should  be.  it  would 
seem  prudent  to  authorize  the  Hoard  to  invest  funds  ear-marked  to  meet  future 
pension  pa\ments,  in  securities  which  would  retlect  in  their  \alue  and  earnings 
the  inHationar\-  and  deflationarx-  fluctuations  in  the  nione\-  market.  This  would 
require  the  expansion  of  tiie  powers  of  investment  under  section  107  of  the  Act 
to  include  the  power  to  invest  in  common  shares  and  other  equitv"  securities  at 
least  to  the  extent  authorized  for  insurance  cc^mpanies  under  The  Canadian  and 
Hritish  Insurance  ("omi)anies  Act  of  (^anada.  Tiiis  would  perhaps  require  sur- 
veillance b\    a  (lu.iliiied  agenc\-  sucii  as  the   Department  of   Insurance  of  the 
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province  of  Ontario  for  the  protection  not  only  of  workmen  beneficiaries  under 
the  statute,  but  for  the  contributing  employ  ers  and  the  Board  investment  staff 
as  well. 

Alternatively,  if  pension  payments  either  in  respect  of  pensions  hereafter 
granted,  or  heretofore  and  hereafter  granted,  are  not  to  be  affected  by  fluctuations 
in  the  cost  of  living,  consideration  will  still  have  to  be  given  to  the  expansion  of 
the  powers  of  investment  if  the  contributing  employers  are  to  be  given  the 
benefit  of  maximum  earnings,  consistent  with  a  minimum  of  real  risk,  on  the  very 
substantial  funds  now  invested  by  the  Board. 

No  submissions  were  received  from  anyone  in  opposition  to  the  proposals  of 
the  Investment  Dealers'  Association  of  Canada  and  a  supporting  proposal  was 
made  by  the  Canadian  Manufacturers'  Association  to  the  effect  that  the  powers 
of  investment  should  be  broadened  to  include  all  securities  authorized  for  trust 
fund  investments. 

Recommendation 

Having  considered  the  variation  in  the  investment  powers  in  the  other  provinces 
and  having  compared  the  types  of  investments  authorized  under  the  statutes  of 
Canada  for  life  insurance  companies  and  for  trustees  under  the  statutes  of  Ontario, 
I  recommend  that  section  107  of  the  Act  he  broadened  to  authorize  the  investment  of 
Board  reserve  funds  in  investments  authorized  for  trust  funds  under  The  Trustee  Act 
of  Ontario. 

BRANCH  OFFICES 

At  the  present  time,  the  Board's  principal  facilities  are  located  on  Harbour 
Street  in  the  City  of  Toronto.  At  that  location,  the  Board  maintains  its  principal 
administrative  office  and  all  claims  including  the  initial  processing  and  the  first 
review  are  dealt  with  there.  Only  at  the  appeal  tribunal  stage  can  a  workman 
have  his  case  heard  outside  the  City  of  Toronto.  Further  appeals  from  that  body 
in  turn  are  heard  in  Toronto  by  the  Board. 

However,  in  the  course  of  administration,  the  Board  has  set  up  ofifices  for 
certain  purposes  in  the  following  localities:  Port  Arthur,  North  Bay,  Windsor, 
Ottawa  and  Kitchener.  In  addition  a  rehabilitation  of^cer  is  stationed  at 
Sudbury. 

Audit  Offices 

The  audit  staff  of  the  Board  is  required  to  visit  periodically  employers  in  the 
province  for  the  purpose  of  auditing  payroll  records  in  order  to  ascertain  that  the 
full  assessment  is  being  paid  into  the  accident  fund  by  the  employer  according 
to  the  statute  and  the  Board's  regulations.  In  order  to  decentralize  the  operations 
of  the  travelling  audit  staff,  the  Board  has  for  many  years  established  audit 
offices  outside  of  Toronto  in  Fort  William,  Ottawa,  W^indsor  and  North  Bay. 

District  Claims  Investigation  and  Rehabilitation  Offices 

Commencing  some  years  ago,  the  Board,  for  the  same  reasons  that  led  to  the 
establishing  of  regional   audit  staffs,  decided   in   the  interests  of  efficiency  to 
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Ii.i\'c  cl.'iinis  iiiv'csli^ators  in  offices  located  in  loit  Willi.nn  .iiwl  in  Ottawa. 
Short I\'  iiltei"  the  Inst  ol  the  (hstric  t  olfK cs  lor  the  invcstij^ation  of  IcK'al  claims 
was  established  a  tin  t  her  (le(  isioii  was  made  to  add  a  rehabilitation  officer  as  well 
to  the  local  stall.  In  the  Ottawa  district  there  are  two  such  f)fficers.  All  f)ther 
districts  have  one. 

Board  re|)resentati\'es  stated  that  with  most  claims  sufficient  information 
could  be  secured  by  c()rresi)oiHieuce  to  make  ou-the-^round  iuvestiK«ition  unneces- 
sary and  that  such  investigation  was  called  for  onl\'  in  about  one  |)er  cent  of  the 
cases.  When  investiji^ation  is  felt  t(^  be  necessar>'  it  isccjiiducted  b\'  an  investigator 
from  the  head  office  in  Toronto  or  by  an  investigator  at  a  regional  office.  When 
tile  regional  ofhce  is  used  tlie  investigator  is  ad\ised  by  tiie  Toronto  staff  regard- 
ing^ the  claim,  he  makes  his  investigation,  and  I  lien  re[)orts  back  to  tlie  Toronto 
Office.  'The  investigator  has  no  decision-making  functions,  all  these  remaining 
with  the  head  office. 

Officers  of  the  Board  maintained  that,  with  modern  rapid  means  of  com- 
munication available,  no  delay  results  from  having  the  decision-making  function 
rest  with  the  head  office.  All  offices  are  connected  to  the  head  office  b\'  Telex 
and  telephone.  As  many  emplo\ers  also  use  Telex  facilities  the\'  are  enabled  to 
establish  direct  communication  by  that  method  with  both  the  district  and  head 
offices.  Board  officials  also  emphasized  the  advantages  of  having  decisions 
regarding  claims  centralized  at  one  place,  the  chief  of  these  being  the  degree  of 
uniformit\-  in  decision  making  which  can  be  achieved  when  so  handled.  There  is 
always  available  too,  at  the  head  office,  expert  medical  ad\  ice  and  experience  by 
head  office  personnel  in  handling  a  wide  variety-  of  claims  with  facilities  for  their 
rapid  adjudication. 

Representations  were  made  b\-  the  Town  of  Timmins  asking  that  a  regional 
office  be  established  in  that  town.  The  information  furnished  b>'  the  Board  relat- 
ing to  this  request  was  that  the  North  Ba\"  office,  which  is  within  reasonable 
proximity  to  Timmins,  is  now  able  by  visits  of  its  staff  in  North  Ba\-  and  b\' 
telephone  calls,  to  service  enquiries  and  claims  emanating  from  the  Timmins  area. 
The  rehabilitation  officer  in  North  Ba\',  who  visits  the  town  ever\'  second  week, 
has  established  a  working  relationship  with  the  welfare  office  there  and,  b>' 
telephone,  the  welfare  officer  keeps  the  rehabilitation  officer  informed  between 
visits.  The  Board's  review  of  the  number  of  claims  arising  from  the  Timmins 
area,  it  was  said,  did  not  justify  the  establishing  of  a  new  regional  centre  at  that 
location. 

I  feel  that  m>-  powers  on  this  C^ommission  are  limited  to  a  general  review  of 
the  Board's  policy  with  relation  to  regional  offices  and  the  adequac>-  of  the  service 
rather  than  to  make  decisions  as  to  where  such  offices  are  to  be  located.  Informa- 
tion furnished  b>'  the  Board  is  to  the  effect  tliat  the  establishment  of  district 
offices  is  constanth-  under  review  and  that  this  service  has  been  de\eloped  as 
rapidh-  as  the  volume  of  work  in  an\  area  necessitated  it.  In  \iew  of  the  huk  of 
criticism  before  the  Commission  regarding  regional  offices  1  must  assume  that  the 
Board's  method  of  adjudi(^ating  claims  is  satisfactor\-.   1  understood  the  complaint 
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from  Timmins  to  refer  not  so  much  to  delay  in  adjudication  of  claims  as  to  the 
lack  of  what  was  considered  adequate  attention  at  the  investigation  and  rehabili- 
tation level.  The  decision  must  be  left  to  the  Board.  If  it  establishes  offices  in 
areas  where  the  volume  of  work  fails  to  justify  them  it  will  properh'  be  subject 
to  criticism  before  a  Commission  such  as  this.  It  could  also  be  criticized  for 
failure  to  provide  adequate  facilities  in  areas  which  require  them.  I  have  had  no 
evidence  before  me  to  indicate  a  failure  of  the  Board  in  either  respect.  I  have  no 
recommendation  to  make  regarding  regional  offices. 

I  have  not  included  under  Branch  Offices  any  reference  to  miners'  chest 
examining  stations.    These  are  discussed  elsewhere  in  this  report. 


ANNUAL  REPORT 

Under  section  79  of  the  statute  the  Board  is  directed  to  prepare  and  submit 
to  the  Provincial  Secretary  an  annual  report.  This  report  is  tabled  by  him  at  the 
next  session  of  the  legislature  after  it  has  been  submitted  to  the  Lieutenant 
Governor  in  Council.  The  report  is  based  upon  the  accounts  of  the  Board  audited 
by  the  Provincial  Auditor  or  by  an  auditor  appointed  by  Order  in  Council  as 
required  by  section  78.  It  is  also  provided  by  statute  that  the  Superintendent 
of  Insurance  shall,  whenever  requested  by  the  Lieutenant  Governor  in  Council  to 
do  so,  examine  into  the  affairs  and  business  of  the  Board  for  the  purpose  of 
determining  the  sufficiency  of  the  accident  fund.  Apart  from  the  above  the  Board 
operates  in  its  own  way  without  interference  or  supervision  from  without. 

Complaint  was  made  by  the  Canadian  Manufacturers'  Association  that  the 
Board's  annual  report  gives  insufficient  information  on  the  reserves  and  invest- 
ments of  the  Board.  The  treasurer  of  the  Board,  when  dealing  w^ith  this  observa- 
tion, stated  that  until  this  year  the  Board  followed  the  practice  of  reporting  only 
net  balances  in  its  various  accounts  in  its  annual  report.  This  practice  was 
discontinued  in  1965  and  the  Board's  annual  report  now  shows  contingency 
reserves  and  details  in  many  accounts  heretofore  reported  only  on  a  net  basis. 
The  Board's  method  of  reporting,  now,  it  was  indicated,  meets  the  criticism  of  the 
association. 

In  the  years  following  1943  the  Board  was  prevented  from  making  a  com- 
plete annual  report  by  a  statutory  provision  that  the  report  be  filed  by  the  15th 
of  January  in  each  year.  As  the  Board's  fiscal  year  ended  on  December  31st,  it 
proved  to  be  impossible  to  include  the  statistical  information  on  operations  in  its 
annual  report.  The  provision  in  the  Act  now  requires  filing  "at  the  close  of  the 
year".  As  a  result  of  the  change  the  Board's  reporting  has  expanded  substan- 
tially.  An  inspection  of  recent  reports  discloses  among  its  contents: 

(a)  a  general  review  of  the  Board's  operations  for  the  year,  including 
statutory  changes  occurring  in  the  year; 

(b)  a  balance  sheet  much  in  the  style  of  a  company  annual  report,  duly 
certified  by  the  independent  chartered  accountants  appointed  by  the 
Lieutenant  Governor  in  Council  as  the  Board  auditors; 
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((')    a  staiciiiciii  ol  iiKoinc  .iiul  cxix-ndii  iircs  sliowiii^j  the  revenue  from  the 
\'.iri()iis  1)0.11(1  liiiHlsaiid  tcsciAc^  .iiul  1  lie  r\|)cii(lit ures  similarly  broken 

(low  11  ill  to  divisions  ; 

((])    a  siininiar\  ol  S(  licdiilc  2  transactions; 

((.')    a  suinniaix  ol  the  lioard  (■!ii|)l()\'ees*  pension  I'lind  trans.'irtions; 

(f)     a  stalcnu'iit  ol  lixcd  assets  and  a<"(  iiniiiiatcd  d('j)rcfiation ; 

(n)    a  statcnu'iit    sclliiiL;  oul    I  he  status  of  each   of   the    107  classifirations 
achiiinistcrcd  l)\    the  iJoaid  under  .S(hcdiilc  1; 

(h)     Hoard  ad  mi  nisi  la  I  i\  c  expenses,  iiK  hiding  rehahilital  ion  centre  expenses; 

(i)     safetN'  association  grants. 

Tile  annual  report  lor  1<>)65  was  received  subse{|uenl  lo  liie  first  heariii,i(  of 
this  C^oniniission  and  lo  the  i)rci)aration  of  the  brief  of  the  Canadian  Manu- 
facturers' Association  and  no  comj)laiiit  has  been  received  oi  the  Board's 
annual  report  in  its  1965  form,  hrom  this  1  conclude  that  the  changes  meet  with 
the  approval  of  those  who  sought  more  information.  I  accordingh-  do  no  more 
than  repeat  here  the  invitation  from  the  Treasurer  of  the  Board  to  those  with 
suggestions  for  further  improvement  that  the\-  forward  them  to  the  Board  where 
the\'  will  be  welcomed. 

In  another  brief  the  Ontario  Mining  Association  proposed  that  the  Board 
should  report  to  the  Attorney  (jcneral  rather  than  to  the  Provincial  Secretary 
as  it  docs  now  when  its  annual  report  is  submitted.  The  Association  felt  that 
since  the  Board  acted  as  a  trustee  and  had  certain  judicial  powers  under  the  Act, 
it  was  logical  that  it  should  report  to  the  legal  branch  of  the  government,  namely 
to  the  Attorney  General  of  Ontario. 

The  provisions  as  to  reporting  and  tabling  aj^pear  in  tlie  following  section 
of  the  Act: 

"79. —  (1)   The  Board  shall  after  the  close  of  each  \car  file  with  the  Provincial 
Secretary  an  annual  report  upon  the  affairs  of  the  Board. 

(2)  The  Provincial  Secretary  shall  submit  the  report  to  the  Lieutenant 
(lovernor  in  Council  and  shall  then  la\'  the  report  before  the  AssembK"  if  it 
is  in  session  or,  if  not,  at  the  next  ensuing  session." 

While  the  Board  does  exercise  quasi-judicial  functions  ancillar\-  to  its 
administrati\e  ones  there  is  no  authorit\'  given  to  the  i:)rovince  and  through  it 
to  the  Attorne\'  General  to  supervise  these  in  an\-  way.  The  appointment 
recommended  elsewhere  in  this  rejiort  by  the  Attorney"  General  of  a  workman's 
adviser  will  in  no  wa\-  alter  this. 

A  department  with  perhaps  as  great  an  interest  as  that  of  thic  Attorne\' 
General  might  be  that  of  the  Provincial  Treasurer  for,  as  compensation  costs 
increase,  re\enue  Irom  corporation  taxes  must  suffer  proportionateK".  .\  third 
department  with  an  undoubted  interest  in  workmen  and  all  that  concerns  them 
is  the  Department  of  Labour.  The  one  department  tliat  would  appear  to  have 
p.o  apparent  interest  in  the  jiroix^edings  of  the  B(xiril  is  that  of  the  Provincial 
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Secretar}'.  The  explanation  of  the  direction  in  section  79  that  reports  be  filed 
with  him  undoubtedly  lies  in  the  historical  background  of  the  section,  since,  at 
the  time  of  its  original  enactment  in  1915,  there  was  in  the  cabinet  of  the  province 
no  Minister  of  Labour. 

In  practice  today  it  is  the  Minister  of  Labour  who  must  supervise  the 
proceedings  of  the  Board,  insofar  as  there  is  any  supervision,  the  Board  being  an 
independent  body,  and  it  is  that  minister  who  deals  with  workmen's  compensa- 
tion matters,  including  changes  in  legislation  by  the  assembly.  There  is  no  need 
to  stress  the  close  relationship  that  must  exist  between  the  Department  and 
the  Board  not  only  because  of  its  general  interest  in  the  workman's  welfare  but, 
as  well,  because  of  the  joint  association  in  safety  measures  described  elsewhere  in 
this  report.  I  am  satisfied  that  a  change  should  be  made  in  this  section  but  that 
the  change  should  be  by  substituting  the  Minister  of  Labour  for  the  Provincial 
Secretary  rather  than  in  the  manner  requested  in  the  above  submission.  / 
recommend  that  subsection  79  (1)  be  amended  by  deleting  the  words  ''Provincial 
Secretary  '  in  the  second  line  and  substituting  therefor  the  words ' '  Minister  of  Labour. ' ' 
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CLASSIFICATION   AND  ASSESSMENT 


CLASSII  ICATION  OF  EMPLOVKRS 

The  Hoard  in  adiiiiiiislcrin^  (he  statute  is  rcfiuircfl  for  indiistries  listed  in 
Schedule  1  to  maintain  an  accident  fund  out  of  which  compensation  i)a\'mcnts 
arc  payable  in  res|)ect  of  accidents  happening;  in  any  of  these  industries. 

The  fund  is  established  and  maintained  throuji^h  assessment  b\'  the  l>f;ard  of 
the  Schedule  1  emplo\ers  and  on  occasion,  where  it  is  necessary  by  reason  of  lack 
of  reserves  or  to  i)rotect  reserves,  the  Board  ma\  make  a  special  assessment  upon 
employers. 

In  order  to  assess  the  contributing  employers  either  for  the  regular  or  special 
assessments,  the  Board  may  establish  classes  of  industries  and  under  this  author- 
ity has  established  107  classifications  of  industry  coming  within  Schedule  1.  A 
separate  account  is  established  and  maintained  by  the  Board  for  each  class  and 
subclass.  The  amounts  assessed  are  so  calculated  as  to  cause  the  emplo\ers  in 
each  class  or  subclass  to  contribute  sufficient  amounts  to  meet  compensation 
payments  w  ith  respect  to  injuries  to  workmen  employed  by  them  and  to  maintain 
adequate  reserves  for  this  purpose. 

So  that  the  Board  may  be  enabled  to  calculate  the  rate  applicable  to  each 
class,  the  statute  requires  each  employer  to  file  with  the  Board  a  statement  of  the 
amount  of  wages  earned  by  his  emplo\ees  during  the  previous  \ear  and  the 
amount  that  the  employer  estimates  he  will  expend  for  wages  during  the  current 
\ear. 

When  the  Board  has  received  this  payroll  information  from  all  employers  in 
each  class,  it  proceeds  to  assess  and  levy  upon  them  the  percentage  of  pa\Toll 
which  the  Board  deems  sufficient  to  enable  it  to  pay  the  compensation  for 
injuries  during  the  current  year,  to  provide  for  administrative  expenses  and  to 
maintain  the  reserve  fund  for  the  payment  of  compensation  pa>able  in  future 
years  in  respect  of  claims  in  that  class  "for  accidents  happening  in  that  \ear  .  .  ." 
The  fund  thus  established  is  to  be  sucli,  the  statute  provides,  that  emplo>ers  in 
future  \ears  will  not  be  unduh'  or  unfairh'  burdened  with  pa\ments  that  are  to 
be  made  in  those  \ears  in  respect  of  accidents  that  have  prcviousK'  happened. 

In  addition  to  the  reserves  required  to  be  established  to  meet  future  pay- 
ments for  current  injuries,  the  Board  is  authorized  to  establish  a  special  reserve 
to  meet  "the  loss  arising  from  an\-  industrial  or  other  circumstance  that  in  the 
opinion  of  that  Board  would  unfairh-  burden  the  emplo\ers  in  any  class" — 
section  102  (2).  Thus,  the  assessment  to  be  established  b>'  the  Board  and  col- 
lected from  emplo>ers  in  each  of  the  various  classes  within  Schedule  1  must 
produce  revenues  sufficient  to  enable  the  Board  to  pa\-  compensation  in  the 
current  year.  Board  operating  expenses,  fund  future  liabilit\-  for  accidents 
accruing  in  the  current  \ear.  and  maintain  reser\es  including  the  special  reser\e. 
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In  practice,  the  Board  sends  out  notices  of  assessment  commencing  at  the 
end  of  March  in  each  year  and  the  assessment  is  payable  within  two  months  after 
the  date  of  issue.  I  have  been  advised  that  the  last  assessment  is  sent  out  by  the 
1st.  of  August.  This  program  whereby  assessments  are  spread  over  a  five-month 
period  enables  the  Board,  according  to  its  treasurer,  to  minimize  its  administra- 
tive expenses  in  connection  with  the  collection  of  employer  contributions.  The 
Board  loses  interest  on  the  assessments  which  are  not  paid  on  the  31st.  day  of 
March  and  which  are  assessed  and  paid  over  the  succeeding  five  months.  It  also 
exposes  itself  to  collection  difficulties  and  bad  debt  write-offs  by  deferring  collec- 
tion over  the  succeeding  months. 

In  the  course  of  the  hearings  a  suggestion  was  made  to  an  officer  of  the  Board 
that  the  statute  might  be  more  effectively  administered  if  it  authorized  the 
assessment  to  be  made  at  the  beginning  of  the  year  and,  if  the  Board  so  required, 
that  the  assessment  be  paid  very  early  in  the  year.  Alternatively,  a  proposal  was 
made  by  a  demolition  firm  that  the  assessment  should  be  payable  in  equal 
monthl}'  instalments  so  that  the  employer  would  be  able  to  make  a  payment  at 
his  assessed  rate  monthly  calculated  on  the  payroll  for  that  month.  The  purpose 
of  this  proposal  was  to  reduce  the  hardship  on  the  employer  of  paying  a  very  large 
lump  sum  payment  once  per  annum  and  secondly,  to  facilitate  the  computation 
of  the  assessment  and  payment  by  the  employer.  A  third  advantage  would  be 
that  the  employer  would  be  more  easily  able  to  demonstrate  his  good  standing 
under  section  113  of  the  Act  w^hich  I  discuss  elsewhere. 

The  Board  has  explained  to  me,  however,  that  the  cost  of  monthly  collec- 
tions would  be  very  considerable  and  would  require  substantially  enlarged 
accounting  and  computer  facilities.  The  losses  on  assessment  during  the  year 
1965  were  said  by  the  Board  to  be  relatively  low,  the  precise  figures  being  that 
the  assessment  charges  for  the  year  amounted  to  $92,253,000  whereas  the  bad 
debts  written  off  in  1965  amounted  to  only  $654,000  or  less  than  one  per  cent  of 
the  total  charges  for  the  year. 

I  turn  now  to  a  suggestion  raised  by  some  employers  that  additional  classi- 
fications or  subclassifications  should  be  established  in  order  more  fairly  to  relate 
assessments  to  payments  for  injuries  to  the  employees  in  the  group  or  subgroup 
of  employers  in  question.  Specifically,  it  was  pointed  out  b}^  these  employees  that 
the  wrecking  and  demolition  companies  are  assessed  at  the  rate  of  15  per  cent  of 
total  wages  whereas  the  compensation  payments  to  employees  of  the  complaining 
firms  amount  to  something  less  than  one-third  of  the  actual  assessment.  One 
firm  stated  in  its  submissions  to  this  Commission  that  its  1966  assessment 
amounted  to  $5,400.00  whereas  the  accident  payments  for  the  year  would 
probably  amount  to  $250.00.  Apparently  the  assessment  for  this  classification 
was  at  one  time  as  low  as  A}/i  per  cent  but  over  a  period  of  eight  years  has  climbed 
to  15  per  cent. 

Examining  the  Board's  table  of  rates,  it  would  appear  that  the  "business  of 
supplying  labour  for  wrecking  of  buildings,  wrecking  of  buildings  by  a  general 
contractor,  or  as  a  business"  is  found  in  Class  24,  rating  number  859.  The  annual 
report  by  the  Board  for  the  year  1965  reveals  that  this  rate  group  paid  in  assess- 
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nuiilsdiiiiiii;  1^)65,  S320, ()()(),  .iiid  iHiicfits  were  paid  out  in  thcaniDunt  of  sSl  78,000. 
In  |)rior  >ears,  (lie  ncl  a(  (  ninulalc(|  dcfK  it  was  SI  25,000  and  l)\'  the  end  of  1965 
lliis  deCuMt  was  lednced  to  85,700  hiil,  ;iI|(T  estimated  outstanding  claim  costs 
and  outstandini^  assessments  ueie  taken  into  account,  the  (h-licit  would  Ik: 
865,000.  The  Roard  further  estimated  tliat  the  re(|uirerl  contin^'enc\'  reserve  for 
tliis  rate  ^roiip  is  835,000.     These  lii;ni'es  are  in  KMiiid  numbers. 

.Xnotlier  em|)l()\er  stated  that  dcnioht  ion  businesses  should  not  he  r<ited  as 
one  i;r()up  l)ut  should  take  into  aicouni  the  localit\-  where  a  l)usiness  is  beinj^ 
carried  on,  the  heijLiiits  of  the  buildings  under  demolition,  and  the  safety  records 
of  the  empIoNcr.  It  was  submitted  that  the  inefficient  and  accident-j)rone 
or^i^anizations  in  tlie  i^roupinj;  drive  the  assessment  rate  sharph*  Uf)ward  for  all 
other  empl()>ers  in  the  j^rouj).  In  su|)port  of  this  submission,  the  em[)lo\er  filed 
a  table  showini;  that  from  1959  to  1966  (durinij^  which  period  the  rate  increased 
from  A}/i  per  cent  to  15  per  cent)  the  employer's  assessments  were  a[)proximatel\' 
four  times  the  compensation  paid  out  by  the  Board  to  the  emplo\er's  emi)lo\ees. 

A  more  ^i^^eneral  submission  was  made  !:>>■  the  Ontario  h^ederation  of  Con- 
struction Associations  that  a  i^eneral  review  of  work  classifications  and  work 
structure  should  be  undertaken.  h21sewhere  I  have  dealt  with  the  right  of  the 
employer  to  appeal  ai2:ainst  assessments.  Therefore  it  is  onh'  necessar>'  for  me  to 
observe  at  this  point  that  the  agg:rieved  emplo\er  can  carr\'  his  appeal  through 
the  appeal  structure  to  the  Board  members  themselves.  One  of  the  demolition 
employers,  to  whose  submissions  I  have  referred  above,  had  made  such  an  appeal 
to  the  Board  in  1963.  His  rate  w^as  10  per  cent.  This  appeal  was  disallowed 
because,  as  shown  in  the  figures  above,  the  rate  group  859  was  in  a  deficit  position. 

Typical  of  the  somewhat  independent  view  taken  of  the  continuous  and 
serious  problem  of  assessment  rates,  is  that  of  the  spokesman  for  the  Canadian 
Manufacturers'  Association  who  stated  that  many  of  its  members  complained 
from  time  to  time  about  individual  rates  and  man\-  discussions  have  been  held 
between  the  Association  and  the  Board  on  this  matter.  The  Association  spokes- 
man stated,  however,  that  he  had  no  suggestion  to  make  as  to  an>-  change  in 
legislation  which  would  improve  the  situation.  The  Canadian  Manufacturers' 
Association  had  no  "over-all  criticism  of  the  wa\  in  which  the  Board  is  classif\ing 
.  .  ."  The  Association  representative  became  more  fulK'  informed  regarding 
rights  of  appeal  during  the  hearings  before  me  and  in  the  end  made  no  proposal 
to  change  the  present  statutor\'  provisions. 

The  Board  treasurer,  in  his  evidence,  stated  that  the  Board  did  not  advise 
the  employer  when  sending  out  the  notice  of  assessment  that  he  had  a  right  of 
appeal.  This  had  not  been  considered  necessar\'  because  of  the  fact  that  in  man\- 
of  their  public  statements  and  in  their  discussions  with  emploxers  the  emplo\er 
was  informed  of  the  right  of  appeal.  l*\irthermore,  once  a  letter  of  complaint  is 
received  from  an  emplo>er  the  Board  treats  this  as  an  appeal.  I  have  elsewhere 
in  this  report  recommended  that  the  appeal  procedure  should  be  formalized  in  the 
Board  regulations  and  that  tliese  regulations  should  include  the  clear  statement 
that  the  appeal  procedure  is  available  to  emplo\ers  on  issues  relating  to  assess- 
ment and  ratings. 
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When  considering  the  question  of  the  rates  applicable  to  the  various  groups 
and  subgroups,  it  is  necessary  to  bear  in  mind  that  one  must  strike  a  balance 
between  assessments,  having  regard  to  the  risk  of  the  specific  industry  on  the 
one  hand,  and  the  principle  of  sharing  risks  by  the  employers  as  a  whole.  On  the 
other  hand,  it  would  appear,  to  take  an  example,  that  the  rate  payable  by  the 
demolition  contractors  could  be  sharply  reduced  if  this  rate  group  were  included 
in  the  general  classification  number  24  which  embraces  general  contractors  and 
various  groups  of  subcontractors.  To  do  this,  of  course,  would  immediately 
invite  criticism  from  members  of  group  #24  who  would  feel  that  they  were 
paying  an  assessment  unrelated  to  the  appropriate  risk  rating  for  their  industries. 
It  was  because  of  this  latter  consideration  that  the  subclassification  came  to  be 
made  originally. 

In  connection  with  the  specific  proposal  by  the  demolition  contractors  and 
the  general  proposal  by  the  construction  associations  to  which  I  have  referred, 
it  should  be  emphasized  that  the  Board  reviews  all  assessment  rates  yearly  by 
reason  of  the  need  to  balance  the  rate  for  the  new  year  with  the  surplus  or  deficit 
contingency  reserve  in  each  rate  group.  From  these  annual  decisions  by  the 
Board  on  the  rates  for  each  of  the  107  rate  groups,  an  appeal  lies  through  the 
appeal  structure  described  earlier  in  this  report  and  the  evidence  adduced  does 
not  persuade  me  that  this  rate-setting  procedure  and  the  attendant  appeal  rights 
have  not  proved  adequate  in  recent  years.  Any  demand  for  reclassification  could 
be  taken  through  the  same  channels. 

From  the  discussions  which  have  gone  on  before  me  relating  to  the  briefs 
dealing  with  questions  of  assessment  and  ratings,  I  have  come  to  the  conclusion 
that  the  present  statutory  provision  relating  to  assessment  is  adequate  and  that 
the  procedures  followed  by  the  Board  in  assessing  and  collecting  assessments  and 
in  establishing  rate  groupings  and  assessment  rates  do  not  call  for  any  change. 

Apart  entirely,  however,  from  any  conclusions  I  may  have  reached  on  the 
evidence  before  me,  I  am  satisfied  that  decisions  as  to  classification  come  wholly 
within  the  administrative  functions  allotted  to  the  Board  by  the  Act  under  which 
it  operates.  Classification  and  reclassification  are  under  constant  review  and  the 
right  of  the  employers  in  a  class  to  appeal  Board  decisions  is  clearly  stated. 
Beyond  that  point  I  do  not  feel,  under  my  terms  of  reference,  that  I  can  go. 
I  make  no  recommendations. 

As  no  submissions  were  made  for  Board  decisions  on  classification  to  be 
made  appealable  to  the  Courts  I  have  not  discussed  this.  I  am  informed,  how- 
ever, as  this  report  comes  to  be  printed  that  another  body  will  propose  a 
change  of  the  kind,  which  information  calls  perhaps  for  some  comment  on  my 
part.  In  other  parts  of  the  report  I  have  dealt  with  and  emphasized  the 
desirability  of  leaving  all  matters  with  which  it  must  deal  in  the  hands  of  the 
Board.  The  acknowledged  success  of  the  system  under  which  compensation 
matters  are  administered  in  Ontario  stems  largely  from  the  freedom  from  liti- 
gation which  the  system  affords.  While  matters  of  classification  might  be 
viewed  in  a  somewhat  difTerent  light  from  disputes  as  to  compensation  it 
would  still  be  difficult  to  justify  to  a  claimant  a  right  of  appeal  to  the  Court 
for  an  employer  when  all  rights  of  appeal  were  denied  to  him,  the  claimant. 
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I  would,  for  tlie  reasons  stated,  consider  it  inadvisable  for  such  an  exception  to 

he    made    (o    the   concept    of    the    Act    uhich    seeks    to    remove    com[)ensation 
matters  Ironi  conlesl  in  ilic  (  "ourls. 

M1:RI  1  RA  I ING  AND  SECTION  86(6a) 

Tlie  statute  authorizes  the  Hoard  to  adoj)t  "a  sN'stcm  of  merit  rating  ...  if 
deemed  |)roi)er  .  .  ."  (Section  <>)0  {^)  ).  By  a  further  provision  the  lioard  may 
|)lace  an  individual  employer  on  a  merit  basis.    Section  86,  subsection  (6)  reads: 

"Where,  in  the  opinion  of  the  lioard,  the  \va\s,  works,  machinery  and 
aj)i)liances  in  an\  in(Iustr\'  conform  to  modern  standards  in  such  manner  as 
to  reduce  the  hazard  of  accidents  to  a  niininnnn  and  the  lioard  is  convinced 
that  all  j)r()j)er  precautions  are  beini^^  taken  b\  the  cmf)lo>er  for  the  preven- 
tion of  accidents,  and  where  the  accident  record  of  the  em[)lo\er  has  in  fact 
been  consistenth'  i^ood,  the  Board  ma\'  reduce  the  amount  of  an\'  contribu- 
tion to  the  accident  fund  for  which  such  em[)lo\-cr  is  liable." 

Converseh',  the  statute  provides  that  where  the  work  injury  fre(|uency  and 
accident  cost  "of  the  employer  are  consistenth'  hip^her  than  that  of  the  averai^e 
in  the  industry  in  which  he  is  engaged,  the  Board,  as  provided  b\'  the  regulations, 
may  increase  the  assessment  for  that  employer  by  such  a  percentage  thereof  as 
the  Board  may  deem  just.  .  .  .  (Section  86  (6a)  ). 

Certain  other  provinces  have  similar  legislation.  The  Workmen's  (Compensa- 
tion Act  of  Alberta  provides  for  the  adoption  of  "a  system  of  merit  and  demerit 
rating  ...  in  the  discretion  of  the  Board."  Under  a  British  Columbia  statute  the 
Board  has  similar  authority  with  reference  to  what  is  there  termed  "experience 
rating". 

V^arious  proposals  were  made  to  me  regarding  merit  rating  and  penaltx"  rating 
generally.  In  this  discussion  I  refer  to  such  plans  as  "merit  rating  plans."  In 
other  jurisdictions  this  method  of  creating  an  incentive  for  implementing  safet>' 
measures  is  at  times  called  "experience  rating"  or  a  "demerit  system."  As  will 
appear  later  the  Board  applies  the  merit  rating  system  to  some  but  not  to  all 
classifications. 

A  proposal  was  made  b\-  Northern  Forest  Products,  a  Division  of  Xorthern 
Wood  Preservers  Limited,  that  in  a  merit  rating  system  the  emplo>er  should  be 
entitled  to  have  the  cost  of  permanent  disability  allowances  and  pensions  pa\able 
on  deaths,  excluded  from  the  computation  of  the  cmplo\cr's  rate  under  the  merit 
rating  system.  In  the  alternative  the  company  p^roposed  that  where  there  is  doubt 
regarding  the  responsibility  of  the  employer  for  a  permanent  disability  (as  for 
example  in  back  injury  cases  where  the  condition  has  been  recurring  prior  to  the 
final  incident),  the  cost  of  pensions  should  not  be  taken  into  account  in  the  merit 
rating  computation.  Neither  of  these  submissions  was  elaborated.  The  company 
in  its  written  submission  to  the  Commission  favoured  the  practice  of  the  Board 
in  utilizing  merit  rating  plans. 

The  Labourers'  International  LInion  was  critical  of  the  present  Board 
practice  in  not  appKing  the  merit  system  to  all  emploNers.  As  a  result  it  was  said 
a  good  accident  record  in  one  year  gave  no  assurance  to  an  emplo>er  that  his 
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contribution  to  the  accident  fund  would  be  reduced  in  the  following  year.  The 
union  proposed  that  an  incentive  payment  plan  should  be  adopted  whereby  an 
employer's  contribution  would  be  automatically  reduced  if  a  favourable  accident 
record  had  been  established  b}'  that  employer  in  the  preceding  year. 

The  essence  of  this  union's  position  as  revealed  in  its  detailed  submissions  is 
that  a  compan>',  which  by  expending  a  considerable  amount  of  money  and  effort 
in  safety  programs,  devices  and  other  measures,  achieves  such  a  low  accident 
record  that  the  Board  pays  out  substantially  less  than  the  company's  contribu- 
tions to  the  accident  fund,  should  be  encouraged  to  continue  its  efforts  by  a 
reduction  in  its  subsequent  assessments.  The  union  made  reference  to  the 
Alberta  plan  under  which  the  Board  will  refund  as  much  as  25  per  cent  of  the 
annual  payment  to  the  Fund  where  the  accident  record  so  w^arrants. 

In  the  Alberta  practice,  according  to  a  witness  on  behalf  of  the  union,  the 
company  is  given  a  credit  not  only  for  the  money  which  it  has  saved  the  Board, 
but  also  for  its  contribution  to  safety  programs.  Conversely,  it  was  stated  that 
the  Alberta  board  charges  against  the  company's  entitlement  to  rebate  any 
adverse  reports  by  the  Board's  staff  on  the  employer's  safety  measures.  The 
union  representatives  recognize  that  the  legislation  in  Ontario  and  Alberta  is  in 
substantially  the  same  terminology,  but  they  suggest  that  Alberta  has  adopted 
the  positive  incentive  approach  and  rebates  have  reached  as  high  as  25  per  cent 
whereas  in  Ontario  their  information  is  that  the  rebate  is  in  some  cases  no  higher 
than  six  per  cent.  They  do  not  feel  that  this  variation  from  the  universal  insur- 
ance principle  upon  which  the  statute  is  predicated  is  adequate  to  provide  the 
necessary  incentive  or  inducement  to  employers  to  establish  proper  safety  pro- 
grams and  conditions. 

In  discussing  the  question  of  merit  rating  plans  the  Automotive  Transport 
Association  of  Ontario  proposed  that  the  authority  given  the  Board  by  section 
86  (7)  to  relieve  the  employer  from  the  additional  obligations  which  might  be 
imposed  under  section  86  (4),  to  which  I  shall  refer  later  should  be  extended  to 
allow  the  Board  to  relieve  against  an  increased  assessment  which  may  be  applied 
under  section  86  (6a). 

It  was  the  opinion  of  this  association  that  the  powers  granted  to  the  Board 
under  section  86,  subsections  (4)  and  (6a)  to  increase  the  assessments  or  contri- 
bution of  an  employer  to  the  accident  fund  place  the  Board  in  an  invidious 
position  in  that  the  Board  is  the  administrator  of  the  fund  and  also  the  final 
judge  of  the  contribution  to  be  made  thereto  by  an  employer.  Consequently,  the 
association  believed  that  the  statute  should  provide  for  an  appeal  from  a  Board 
decision  to  increase  an  employer's  assessment  under  section  86,  to  an  independent 
body.  No  observations  were  made  by  the  association  as  to  the  nature  or  identity 
of  such  a  body  or  tribunal. 

The  Canadian  Manufacturers'  Association,  while  considering  that  any 
system  of  merit  rating  constituted  a  departure  from  the  principle  of  complete 
collective  liability,  saw  in  the  plan  a  useful  m.eans  of  providing  an  inducement  to 
employers  to  prevent  accidents.  In  its  view,  the  plan  having  been  tried  on  an 
experimental  basis  for  many  years,  the  Board  should  now  be  encouraged  to  pro- 
mote its  extension  to  more  groups  in  order  to  reward  employers  with  low  accident 
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rxjKTicncc  and  to  cncoiiraj^c  otluTs  to  achieve  the  same.  In  so  doiii^,  llie  (  anadiaii 
Maiuifact iirers'  Association  sni^^csts  that  (crtain  costs  shr)ul(I  not  he  charged  to 
(he    eniploxcr    in    the    conij)Utalion    ol    his    merit    rale,    such    as    pensions    f<»r 

pneumoconiosis. 

Perhaps  because  ol  the  (  ()m|)lc.\  ii.ilmc  ol  merit  ralini^,  and  j)erlia|>s  l>ecausc 
the  IJoard  has  not  seen  III  in  tlie  |)asl  to  |)romulL,'ate  rei^ulations  in  respect  to  it, 
there  appears  to  l)e  considerahic  misniHlcrstandini^  anionic  members  of  some  trade 
unions  as  (o  the  |)r('S('nt  merit  rating,  |)ract  i(  cs  ol  the  l>oard.  I'cfore  (hscussinj^ 
the  board's  |)lan  under  section  <)9  (.^)  as  it  now  stands,  I  should  point  out  that 
merit  ratiui;,  or  experience  rating,  consists  of  two  different  phms  operatintj  at  the 
same  time  and  for  the  same  lon.^  ran.Lj;e  purpose,  lirst,  there  is  the  incentive  j)Ian 
u  here  the  emi)lo\er  is  induced  to  promote  safet\-  practices  in  return  for  receiving 
a  reward  in  the  form  of  reduced  assessment  or  contribution  to  the  accident  fund. 
Secondh',  there  is  the  i)ena!t\-  or  demerit  s\stem  where  the  emi)loyer  is  penahzed 
for  a  l)ad  safet\'  record  by  pa\ini^  a  double  or  otherwise  increased  assessment  or 
contribution  to  the  accident  fund.  There  is,  of  course,  in  addition,  the  position 
of  the  Schedule  2  emj)lo\er  who  is  ahva\s  on  an  incentive  and  demerit  scheme  b\- 
the  very  nature  of  his  position  as  an  employer  under  Schedule  2  whereb\-  he 
l)ecomes  resj)onsible  for  his  individual  costs. 

The  Treasurer  of  the  Board  in  his  evidence  stated  that,  prior  to  the  Com- 
mission hearings  in  1950,  various  s\'stems  of  experience  ratings  had  been  tried  b\' 
the  Board,  all  of  which  had  been  discarded  as  having  been  found  unfair  to  certain 
employers  as  well  as  being  actuarially  unsound.  After  the  1950  hearings  renewed 
discussions  were  had  with  trade  associations  and  interested  employer  groups  in 
an  effort  to  work  out  a  satisfactory  system. 

In  1952  a  new  experience  rating  plan  was  developed  b\-  the  Board  in  con- 
junction with  the  Compensation  Committee  of  the  Canadian  Manufacturers' 
Association.  By  it  a  25  per  cent  departure  from  full  collective  liability  was  made 
effective  in  seven  rate  number  classifications  out  of  the  107  rate  classifications 
under  Schedule  1  of  the  Act.  This  pilot  plan  affected  238  firms  which,  on  being 
polled  by  the  Canadian  Manufacturers'  Association  and  the  Board,  voted  to 
adopt  the  plan.  After  a  three  year  trial  period  these  firms  voted  to  continue  witli 
the  plan. 

At  the  time  when  the  pilot  plan  was  renewed,  standards  were  adopted  by  the 
Board  for  the  extension  of  the  plan.  To  be  eligible  for  the  experience  rating 
procedure  a  firm  is  required  to  have  an  iissessable  payroll  of  at  least  S40,0C0  and 
to  have  been  assessed  at  least  S500.00  in  each  of  the  three  \ears  immediately 
preceding  the  taking  of  the  vote  to  determine  whether  the  tirms  in  the  rate 
classification  group  in  question  are  desirous  of  joining  the  plan.  On  a  poll  to 
ascertain  the  desires  of  the  emplo\ers,  at  least  51  per  cent  of  the  eligible  firms 
must  reph'  in  the  poll,  and  of  those  reph  ing,  at  least  two-thirds  must  \'ote  in 
favour  of  experience  rating.  When  these  standards  are  met.  merit  rating 
i^ecomes  effective  in  tlic  given  rate  classification  group  and  is  applicable  to  all 
firms  therein  (but  not  to  individual  firms  which  are  b>-  the  above  standards 
ineligible)  regardless  of  whether  or  not  the  firm  in  (]uestion  has  voted  in  favour  or 
even  cast  a  ballot  in  the  poll. 
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Under  the  merit  rating  plan  the  Board  compares  the  three  year  average 
cost  rate  of  each  eHgible  firm  individually  with  the  three  year  average  cost  rate 
of  all  eligible  firms  combined.  If  a  particular  firm's  average  cost  rate  is  lower  than 
the  group  average,  a  merit  credit  will  result,  and  conversely,  a  demerit  charge  is 
made  where  the  individual  firm's  average  cost  rate  is  higher  than  the  group 
average.  The  merit  credit  or  demerit  charge  is  limited  to  25  per  cent  of  the 
difference  of  the  firm  cost  rate  and  the  group  cost  rate. 

After  eight  years  of  testing  with  the  25  per  cent  permitted  differential,  a 
similar  plan  was  adopted  in  1960  involving  a  50  per  cent  departure  from  the  full 
collective  liabilit\^  principle.  This  was  done  to  meet  complaints  that  demerit 
charges  under  the  25  per  cent  plan  were  not  serious  enough  financially  to  prod  the 
employers  into  a  greater  effort  towards  safety  programmes,  safety  equipment, 
and  the  other  measures  which  the  safety  associations  promote. 

It  is  important  to  realize  when  considering  the  operations  of  these  merit 
rating  plans  that  the  merit  credits  paid  to  firms  with  a  low  cost  experience  equal 
the  demerit  charges  made  to  other  firms  within  the  same  classification  which 
have  a  high  cost  experience.  This  is  not  a  perfect  balance  mathematically,  but 
the  Board  informs  me  that  rate  balances  are  not  affected  by  more  than  one- 
quarter  of  1  per  cent  in  any  one  year  of  the  merit  plan's  operations. 

Out  of  the  total  107  rate  classifications  under  Schedule  1  there  are  at  present 
28  rates  which  are  subject  to  the  25  per  cent  merit  plan  and  three  which  are 
subject  to  the  50  per  cent  merit  plan.  The  size  of  the  operations  of  these  two 
plans  can  be  appreciated  from  the  fact  that  the  classifications  cover  firms  with  a 
total  payroll  in  1965  of  $2,9v33,000,000.00,  and  charges  and  refunds  were  made  in 
1965  each  in  the  amount  of  $1,268,000.00.  The  following  is  an  example  prepared 
by  the  Board  and  presented  to  illustrate  the  operations  of  its  two  plans  as  relating 
to  an  individual  firm: 

Year  Payroll  Accident  Cost  Cost  Rate 


1963  $254,914                $2,036  .799 

1964  282,541                     796  .282 

1965  325,653                     714  .219 
Three  year  average  firm  cost  rate  =  .43 

25%  Plan: 

Merit  credit:     25%  of  (.86—  .43)   =  .1075 

Experience  rating  adjustment: 
.1075  X  325,653 


100 


=  $350.08     Credit 


50%)  Plan: 

Merit  credit:     50%  of  (.86  —  .43)  =  .2150 

Experience  rating  adjustment: 
.2150  X  325,653 


100 


=  $700.15     Credit 


In  the  above  examples,  .86  represents  the  three  year  average  group  cost  rate. 
The  following  is  an  example  prepared  by  the  Board  to  illustrate  the  converse 
situation  where  a  demerit  charge  is  made: 
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Year  Payroll  Accident  Cost  Cost  Rate 

]m)^  $]J^]HS,U2       J]()\,^^6  1.224 

1*;()4  14,()48,«f).S  171.062  1.21H 

l')65  15,277,794  202.895  1..S28 

Three  year  average  linn  lalc  =   1.26 

25%  J'liifi: 

DcMiuril  (hari^'c:      25^;;()f  (1.26        .86)    =  .10 

Ivxix'riiMice  ratinii:  adjustment  : 

■  10  X  15.277.794        etc  077  «n     ri. 
lOO  ~   ^  $15,277.80     Charade 

50%  Plan: 

Demerit  charge:     50%  of  (1.26     -.86)   =  .20 

Experience  rating  adjustment: 
.20  X  15.277,794 


100 


=  $30,555.59     Char^^e 


Since  the  Labourers'  International  Union  dealt  e.xtensiveh-  with  comparisons 
hetween  the  Alberta  merit  rating  plan  and  the  Ontario  merit  rating  plan,  the 
Board  was  also  asked  to  make  such  a  comparison.  In  the  first  illustration  cited 
above,  the  credit  under  the  Ontario  50  per  cent  plan  of  S700.15  compares  with 
a  merit  rebate  or  credit  under  the  Alberta  plan  of  S814.13.  In  the  second,  the 
charge  under  the  demerit  plan  of  $30,555.59  against  the  employer  is  to  be  com- 
pared with  a  charge  under  the  Alberta  plan,  based,  again  on  the  same  facts,  of 
vS3 1.930. 59.  Other  comparisons  indicate  that  there  is  not  very  much  difference 
under  the  two  plans,  but  from  an  actuarial  viewpoint  I  am  advised  by  the 
Treasurer  of  the  Ontario  board  that  the  Alberta  plan  does  not  necessarily  bring 
about  a  cancellation  or  offset  of  merits  and  demerits  so  that  a  particular  rate 
classification  balance  might  be  affected  by  the  operation  of  the  merit  plan  in  that 
province  over  a  period  of  years. 

In  considering  the  value  of  merit  rating  under  the  Workmen's  Compensation 
programme,  it  becomes  apparent  that  there  are  several  considerations  which 
favour  such  a  programme  and  several  which  militate  against  its  usefulness.  A 
merit  programme  rewards  good  accident  prevention  performance  by  reducing  the 
monetary  contribution  of  the  successful  and  efficient  firm  to  the  accident  fund. 
Conversely,  a  poor  accident  prevention  performance  brings  an  immediate 
financial  penalty  in  the  form  of  an  extra  assessment.  On  the  other  side  of  the 
ledger  it  must  be  borne  in  mind  that  merit  rating  is  contrar\-  to  the  principle 
of  collective  liability,  the  premise  upon  which  tlie  major  portion  of  the  Act  is 
based.  Furthermore,  merit  rating  may  have  an  adverse  effect  on  accident 
reporting.  In  marginal  cases  where  the  employer  can  leave  the  employee  on  the 
payroll  on  some  light  duty,  or  perhaps  on  occasion  without  any  duties  at  all  for 
a  short  period  of  time,  it  may  be  of  advantage  financially  to  the  employer  to  do  so 
rather  than  to  report  the  accident  and  have  the  cost  thereof  charged  against  his 
average.  This  course  of  conduct  which  could  affect  the  workman  medically  also 
makes  it  difficult,  in  the  event  of  re-injur>-  or  a  change  of  medical  condition  in 
future  years,  to  go  back  and  obtain  details  of  the  injur\-  at  the  time  (^t  the  initial 
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accident.  It  may  also  be  said  that  a  merit  plan  rewards  the  very  large  efficient 
company,  which  can  afford  safety  personnel  and  additional  supervision,  at  the 
expense  of  the  small  operator.  The  small  operator  is  also  more  susceptible  to 
variations  in  his  merit  and  demerit  charges  because  an  accident  is  financially  more 
significant  in  his  calculations  than  is  the  same  accident  to  the  calculations  of  a 
large  operator.  Finally,  the  merit  plan  is  based  entirely  on  the  cost  of  an  accident 
rather  than  the  incidence  of  accidents.  The  cost  of  an  accident  is  beyond  the 
employer's  control  whereas  the  number  of  accidents  may  by  effort  on  his  part  be 
substantially  reduced. 

Commenting  on  these  matters  Mr.  Justice  Middleton  in  1932  stated 

"Great  care  would  have  to  be  taken  in  the  application  of  any  such  merit 
system  because  the  whole  principle  of  collective  liabilit}^  is  based  upon  the 
doctrine  of  average.  .  .  .  The  whole  principle  is  that  the  fortunate  must  bear 
some  portion  of  the  burden  of  the  unfortunate.  This  is  illustrated  in  fire 
insurance.  The  rate  is  fixed  having  regard  to  experience,  but  no  householder 
ever  expects  to  receive  fire  insurance  at  a  reduced  premium  simply  because 
he  has  carried  insurance  for  so  many  years  and  never  had  a  fire." 

With  regard  to  the  protests  against  pension  assessments  for  permanent 
disability,  such  as  back  injuries  or  pneumoconiosis,  being  charged  to  the  employer 
when  computing  the  merit  rate  the  position  of  the  Board  is  that  it  is  not  practi- 
cable to  do  other  than  follow  its  present  practice:  that  is,  in  the  first  instance,  to 
charge  all  such  awards  to  the  firm  in  question.  An  appeal  may  always  be  made 
and  is  allowed  in  those  cases  where  unusual  circumstances  exist,  as  where  a  death 
has  occurred  by  reason  of  an  act  of  God.  Amounts  contributed  from  the  second 
accident  fund  where  a  pre-existing  condition  has  been  established  are  deducted 
and,  if  recovery  against  a  third  party  (section  9)  is  made,  the  amount  recovered 
is  deducted.  I  am  not  prepared  to  recommend  a  change  from  the  existing  practice 
of  the  Board  in  this  computation  of  the  merit  rate. 

I  have  referred  previously  to  a  request  for  a  provision  in  the  Act  similar  to 
that  of  section  86  (7)  which  reads 

"The  Board,  if  satisfied  that  the  default  was  excusable,  may  in  any  case 
relieve  the  employer  in  whole  or  in  part  from  liability  under  subsection  4." 

Subsection  (4)  refers  to  the  power  given  the  Board  to  impose  a  penalty  for 
unsafe  working  conditions.  What  is  now  sought  is  a  similar  provision  to  sub- 
section (7),  to  relieve  against  provisions  for  demerit  or  against  a  liability  which 
may  be  imposed  under  section  86  (6a).  I  do  not  believe  an  amendment  to  be 
necessary.  Just  as  the  Board  has  power  to  impose  assessments  it  has  power  to 
review  them  and  change  them  and,  as  pointed  out  above,  it  does  in  certain 
circumstances  do  so.  The  ordinary  appeal  procedure  within  the  Board  is  open  to 
an  employer  to  the  same  extent  that  it  is  to  a  workman. 

I  shall  leave  discussion  of  the  merit  rating  system  for  a  consideration  of 
subsection  86  (4)  and  a  further  consideration  of  86  (6a)  of  the  Act.  The  first  of 
these  allows  the  Board  to  impose  a  penalty  where  unsafe  working  conditions  exist. 
The  second,  to  which  I  have  referred  in  connection  with  the  merit  rating  system. 
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|)('rmits  the  I'o.iid,  wIutc  (he  work  injiir\    frcr|iiency  iind  acciclcii!  costs  of  the 
(Mnj)I()>'er  are  consistent l\    higher  ili.m  ilic  axcraj^c  in  the  inrlustr>',  to  increase 

the  .'isscssnuMit  of  th;it  cnipIoN cr. 

riu'lnst  ol  tlic'sc  sections  li. IS  not  hccii  used  l)\t lie  I>oar(l  since  the  time  when 
various  Acts  coinini;  witliin  llic  jtiri^dii  I  ion  ol  tlic  department  of  Labour  were 
tightened  ii|)  to  proxide  adecjuate  penalties  for  unsafe  labour  practices.  It  is  now 
tlie  policN'  of  tlie  Hoard  to  restrict  its  activities  in  the  accident  |)revention  field  Xo 
echicational  matters  and  to  lea\e  the  jjolicin^  and  enforcement  h\'  |)enallies  in 
safet\'  measures  to  the  Department  of  Labour  and  other  ck'partments  of  j^overn- 
nient.  Elsewhere  in  this  report  I  express  m\'  ai)j)ro\aI  of  tliis  j)ractice  and  need 
not  discuss  it  liere. 

Section  (S6  (6a)  can  be  utih/ed  (piite  apart  from  the  merit  rating  SN'stem 
against  all  emplo\ers  who  do  not  come  within  thai  sN'steni.  It  is  of  course  designed 
lo  stimulate  safet\'  efforts  on  the  i)art  of  emi)lo\ers.  It  was  little  used  during  the 
year  of  its  enactment,  1964,  but  has  been  effect ivel\'  used  since  that  time.  When 
an  assessment  is  increased  under  this  subsection  it  not  onl\-  brings  immediate 
pressure  upon  the  emjiloyer  to  seek  improvement  but  notification  is  given  as  well 
to  the  Director  of  Safet\'  under  the  Board's  jurisdiction.  Mr.  I)rai)er  who  holds 
that  position  testified  that  this  information  has  proved  to  be  of  the  greatest 
assistance  to  the  safct\'  associations.  It  enables  an  association  to  take  immediate 
steps  to  lend  its  assistance  to  that  particular  emplo\  er.  As  new  computers  come 
into  use  this  assistance  will  improve  further  as  computers  will  enable  the  Board 
to  furnish  information  more  quickh'  to  an  association  when  it  becomes  apparent 
that  a  particular  emplo\er  has  entered  the  area  where  a  penalt\'  ma\'  be  imjjosed. 
The  Board  is  also  enabled,  if  it  again  becomes  necessar\'  to  consider  a  companx's 
record,  to  receive  from  the  safet\'  association  a  report  on  what  progress  the 
compan\'  has  been  able  to  make  in  its  safet\'  programme. 

The  conclusion  I  draw  from  all  that  has  been  said  is  that  the  financial  prod 
which  section  86  (6a)  places  in  the  hands  of  the  Board,  if  freely  used  as  at  present, 
might  in  itself  be  sufficient  to  achieve  the  desired  improvements  in  safet\-  pro- 
grammes that  are  sought.  It  lacks  the  incentive  feature  of  the  complete  merit 
rating  programme  but  has  not  the  disadvantages  which  are  inherent  in  that 
s\stem.  Under  the  merit  s\stem  the  small  industry-  suffering  a  fatal  accident 
would  suffer  severeh'.  If  a  small  industry-  is  not  under  the  merit  s\stcm,  account 
may  be  taken  of  the  employer's  safet\-  efforts  when  the  Board  considers  whether 
or  not  a  penalty  should  be  imposed.  Vp  to  the  present  time  the  Board  has 
proceeded  cautiously  as  recommended  b\-  Mr.  Justice  Middlet(^n  and.  with  one 
possible  exception,  has  not  imposed  the  merit  rating  plan  on  an\-  class  rate  group 
that  has  not  voted  to  have  it  apph'.  The  advantages  of  the  merit  plan  are  not 
such  as  to  justif>'  a  recommendation  b\'  me  that  it  be  imposed  on  all  industrx 
coming  within  Schedule  1.  Any  justification  for  doing  so  j^rior  to  the  enactment 
of  Section  86  (6a)  in  1964  is  now  lessened  substantially  by  the  ability  of  the  Board 
lo  use  that  section  against  non-participants  in  the  merit  plan  to  achieve  the  same 
result.  The  Board  is  in  the  best  position  to  judge  from  exj')crience  in  the  future 
and  by  comparison,  the  effectiveness  of  the  two  measures  and  I  wcnild  not  inter- 
fere with  that  authority-.    1  make  no  recommendation. 
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//  has  been  apparent,  however,  throughout  the  hearings  that  a  substantial 
misconception  of  what  is  involved  in  a  merit  plan  exists  among  many.  It  would  be  of 
substantial  assistance  to  those  who  might  bring  themselves  under  the  plan  as  well  as 
to  those  who  already  participate  if  regulations  were  enacted  by  the  Board  outlining 
specific  requirements  and  the  method  by  which  the  plan  is  operated.  I  would  so 
recommend. 

On  appeal  procedure,  if  appeals  were  to  be  allowed  by  employers  to  an 
outside  independent  body  as  has  been  requested,  a  similar  concession  should  be 
granted  compensation  claimants  dissatisfied  with  the  adjudication  of  their  claims. 
I  have  discussed  this  elsewhere  and  for  the  reasons  there  stated  I  would  not 
recommend  that  any  appeal  to  an  outside  body  in  this  instance  be  allowed. 
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MEDICAL  MATTERS 


Backjiround 


Medical  aid  is  dealt  with  in  sec  lion  51  ol  iljc  A(  I  and  subsections  (0;  and 
(7)  thereof  t^ivc  the  Ik)ar(l  jiirisdietion  to  determine  all  f|iiestions  as  to  the 
nccessit>',  character  and  sufficiencN  of  aFi\'  "medical  aid"  furnished  r)r  to  be 
Inrnislied,  and  as  to  paNnient  for  medical  aid.  "Medical  aifl"  is  defmcd  in 
subsection  (2)  of  section  51  to  include  the  aid  of  other  i)rofessions  and  practi- 
tioners as  well  as  medic  al  doctors  and  extends  to  dentists,  dru^less  i)ractitioners 
rei^istered  under  The  DruL^dess  Practitioners  Act,  chiro[)Oflists.  hosf)ital  and 
nursing  services,  etc. 

Certain  Board  forms  were  filed  at  the  hearing  that  had  reference  to  the 
provision  of  medical  aid  and  the  c^hoicc  of  i)ra(^titioner.     These  are: 

(a)  Circular  G  ''Claims  Information  for  Workmen  and  Iimployers'\  This 
refers  throughout  to  "doctors"  and  does  not  specify  that  the  aid  of 
other  practitioners  may  be  sought.    At  page  6  the  following  appears: 

"The  Board  gives  the  injured  workman,  coming  under  the  Act, 
the  initial  choice  of  doctor,  but  he  may  not,  without  permission 
or  approval  of  the  Board,  change  doctors,  leave  Ontario  or  transfer 
to  a  distance  for  treatment". 

(b)  Treatment  Memorandum — Form  156  is  the  form  supplied  to  the  injured 
workman  by  his  employer  which  is  to  be  taken  by  the  workman  to  the 
treatment  agency.  It  is  addressed  to  "Doctor/Hospital  ..."  and  bears 
the  notation 

"The  workman  has  the  initial  choice  of  doctor,  but  ma\-  not 
change  doctors  w^ithout  permission  of  The  Workmen's  Com- 
pensation Board,  Ontario". 

These  forms  are  stockpiled  with  employers. 

(c)  Form  II  is  a  form  letter  to  the  injured  workman  witli  which  is  enclosed 
the  workman's  report  of  accident  form  for  completion.  On  the  back  of 
Form  H  appears  general  information  about  the  benefits  available  and 
under  the  heading  "Medical  Aid"  the  following  appears: 

"When  a  claim  has  been  allowed  by  the  Board  the  workman 
is  entitled  to  receive  whatever  medical  and  dental  aid  is  necessar\  . 
He  is  also  entitled  to  whatever  artificial  limbs  or  appliances  are 
necessary,  and  to  have  them  kept  in  repair  or  replaced  on  the 
approval  of  the  Board. 

The  Board  gives  the  injured  workman,  coming  under  the 
Act,  the  initial  choice  of  doctor,  but  he  m.i\  not,  without  per- 
mission or  approval  of  the  Board,  change  doctors,  leave  Ontario 
or  transfer  to  a  distance  for  treatment. 
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All  medical  aid  is  under  the  direction  of  the  Board  and  paid 
for  directly  through  the  Board. 

It  is  unlawful  for  an  employer  to  collect  from  a  workman 
any  contribution  towards  medical  aid.  A  doctor  is  not  entitled 
to  collect  from  a  workman  for  services  rendered  under  the  Act". 

(d)  Forms  8  and  26  are  the  Doctor's  First  Report  and  the  Doctor's  Progress 
Report  forms. 

(e)  Form  82  is  a  poster  which  employers  are  required  to  post  in  a  con- 
spicuous place  as  provided  by  the  Act.  This  provides  that  in  all  cases 
of  accident,  the  workman  shall,  inter  alia,  "have  the  initial  choice  of 
doctor;  this  is  a  privilege  that  is  granted  at  the  discretion  of  the  Board; 
a  change  of  doctor  cannot  be  made  without  the  Board's  permission." 
The  poster  also  defines  "medical  aid"  in  a  footnote  by  summarizing  sub- 
section (2)  of  section  51  of  the  Act. 

(f)  Form  41  is  the  Workman's  Progress  Report  and  Form  26,  the  Doctor's 
Progress  Report,  is  usually  sent  with  it  together  with  the  request  that  he 
take  it.  Form  26,  to  his  doctor  for  completion. 

(g)  There  is  also  Form  43 — Doctor  s  Special  Report  which  is  usually  sent 
to  the  workman  with  Form  41A  (Workman's  Progress  Report)  when 
the  Board  is  considering  a  permanent  disability  award. 

Submissions 

Representations  were  made  by  The  Ontario  Medical  Association,  The 
Ontario  Osteopathic  Association,  The  Ontario  Chiropractic  Association,  The 
Ontario  Federation  of  Labour,  the  International  Nickel  Company  and  others 
regarding  section  51  and  the  forms  and  memoranda  referred  to  above.  I  shall 
deal  with  the  submissions  in  order. 

(1)  Notices  and  Forms 

As  section  51  (1)  and  (2)  includes  osteopaths  and  chiropractors  among 
those  entitled  to  give  medical  aid,  it  is  reasonable  when  referring  to  the  services 
of  a  doctor  in  notices  and  forms  that  it  be  made  clear  that  the  term  is  not 
restricted  under  the  Act  to  members  of  the  medical  profession.  Since  termination 
of  the  hearings  I  have  been  informed  that  circular  "G"  has  been  amended  to  do 
this.  In  order  to  achieve  similar  clarification  throughout  I  woidd  recommend 
that  Board  forms  and  memoranda  he  reviewed  and,  where  necessary,  altered  to  make 
clear  that  when  medical  odd  is  referred  to  it  extends  to  treatment  by  practitiojiers 
specified  in  section  51. 

(2)  Right  Afforded  Workman  to  Choose  Medical  Practitioner 

It  has  for  some  years  been  the  practice  of  the  Board  to  allow  a  workman  to 
make  the  initial  choice  of  practitioner  within  the  limits  prescribed  by  section  51 
(1)  and  (2).  The  privilege  does  not  extend  to  any  subsequent  choice  if  a  change 
is  made.  In  this,  as  in  other  matters,  I  believe  the  privilege  now  accorded 
should  be  clarified  to  constitute  a  right  and  that  this  can  be  done  by  regulation 
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of  (lie  1)0,11(1.  /  rcf oninirnd  thai  the  Ihxinl  f)rovi<le  by  regulation  Ihnt  a  worknidu 
is  I'ntillcd  to  htivr  initidlly  a  free  (h()i(C  of  {>ni(titioner  (is  specified  in  section  51  (I) 
(ind  {J). 

(.^)    Demands  for  Transportation 

Section  51  (12)  of  (he  .\(  I  should  iioi  Ix-  iiiterprelcd  to  permit  iiiireasonahic 
(IcMii.mds  foi-  t  r.msi)oit;it  ion.  The  section  in  (|ncstion  recjuires  an  eniph)\cr  to 
furnish  to  .in  in)ui'c(I  woikniiui  t  iMiispoil.it  ion  to  :i  hospital,  a  pliysician,  or  to 
his  home.  .\s  stated  ahoxc  the  Ko.nd  i)erniits  a  \\f)rknian  his  own  choice  of  a 
doctor  or  other  i)raclili()ner.  Submissions  were  made  that  on  occasion,  rerpiests, 
considered  to  he  unreasonable  ones,  ha\-e  been  made  b\'  workmen  thai  tiie\'  be 
transported  to  a  i)h\si(ian  twenty  oi  thirt\'  miles  awa\' when  one  close  at  hand 
was  available.  While  these  demands  ma\'  not  be  of  frecjuent  occurrence  I  am 
in  accord  with  the  sup:i2:estion  that  a  suitable  amendment  to  the  subsection  should 
be  made.  /  recommend  that  subsection  {12)  be  amended  by  having  inserted  after  the 
word  ''physician  '  in  the  fourth  line  thereof  the  words  ''located  withiii  the  area  or 
witJiin  a  reasojtable  distance  of  the  place  of  in  jury.' ' 

(4)    Right  to  Change  Practitioner 

The  Ontario  Osteopathic  Association  and  the  Ontario  (diiropractic  Associa- 
tion recommend  thai  when  a  workman  is  dissatisfied  with  his  doctor  or  his  treat- 
ment he  should  be  allowed  to  change.  Representatives  of  these  associations  felt 
that  a  workman  with  low  back  pain  should  not  onh'  be  allowed,  upon  request,  to 
change  to  someone  other  than  a  medical  practitioner  but  should  be  encouraged 
by  the  Board  to  do  so.  It  was  stated  that  changes  were  made  on  occasion  from  an 
osteopath  to  a  medical  doctor  but  changes  in  the  opposite  direction  did  not  seem 
to  occur.  A  spokesman  for  the  Ontario  Medical  Association  supported  the 
submissions  made  in  part  though  on  different  grounds.  It  was  the  opinion  of  his 
association  that  treatment  and,  where  necessary  change  of  physician  should 
remain  as  much  as  possible  in  the  hands  of  the  patient's  own  doctor.  This 
recommendation  the  association  extended  to  the  selection  of  a  specialist, 
where  one  was  necessar\-,  b\'  the  patient's  own  doctor. 

The  comment  received  from  the  Board  on  these  submissions  is  that  it  does 
not  look  with  disfavour  upon  a  request  for  change  and  it  is  fre(|uentl>-  granted. 
Its  decision,  however,  is  influenced  by  the  fact  that  interference  with  treatment 
is  more  often  than  not  undesirable  and  the  necessity  for  control  of  the  patient 
who,  failing  to  get  the  answer  or  perhaps  the  result  which  he  wants.  Irom  one 
physician,  seeks  to  shop  around  until  he  does.  The  situation  is  not  quite  the 
same  in  compensation  cases  as  it  is  where  the  patient  is  responsible  for  his  own 
medical  costs.  It  would  seem  that  the  control  now  exercised  b\-  the  Board  must 
be  left  in  its  hands.  I  believe,  however,  that  the  maximum  co-operation  from 
practitioners  will  be  received  if,  when  other  medical  treatment  or  opinion  is 
sought,  they  be  allowed  to  have  some  part  in  making  the  change  or  at  least  to 
know  that  their  opinions  have  been  considered.  There  must  also  be  occasions 
when  a  request  for  treatment  b\-  someone  other  than  a  medical  practitioner 
should  be  looked  upon  with  fa\our.  I  limit  mxself.  in  this,  to  the  above  sug- 
gestions to  the  Board. 
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RELATIONS  OF  THE  BOARD  WITH  THE  HEALING  PROFESSIONS 

BOARD  KlIJC  KKOriRINC;  OSIKOPAIIIS  AM)  CIIIKOPKAC  lOKS 
ro  SIXURK  PKRMISSION  FOR  ALL  IRLA  IMKNI   BLVOM)  17  DAYS 

Meinhcrs  ol  these  professions  resent  liiHliiij^  themselves  placecJ  by  the 
;il)o\'c  reL;nl.ilion  in  a  catei^orx'  dilTerent  Iroin  tli.it  of  doctors  who  arc  treatinjj 
patients.  '1  he\  also  resent  havinij  to  submit  cases  in  which  the\'  feel  they  are 
|)articnlarl\  (inalifiecl  to  a  niedical  specialist  for  o[)inion  as  to  treatment  or 
clisal)ilit\-.  As  a  la\inan,  in  this  matter,  I  iind  nnself  in  difficult)'.  'I'he  work- 
man who  seeks  treatment  from  tlie  drutjiess  practitioner  beheves  him  to  be 
most  al)le  to  help  and  the  pr.ict  it  ionei-  himself,  if  he  undertakes  the  treatment, 
undoubtedly  believes  the  same  tiling.  The  Hoard  on  the  other  hand  feels,  after 
the  stated  time,  that  it  should  have  an  opinion  from  its  own  medical  advisers 
who  in  turn  (lej)en(l  upon  the  opinions  of  their  i)rofessional  brethren. 

The  Act  provides  in  section  51  (6)  as  follows: 

"All  questions  as  to  the  necessit\',  character  and  sufficienc\  of  an\-  medical 
aid  furnished  or  to  be  furnished  and  as  to  pa\ment  for  medical  aid  shall  be 
determined  b\'  the  Board." 

It  seems  to  me  that  I  must  leave  matters  as  the\-  are.  It  is  essentialK-  an 
administrative  function  for  tlie  Board  to  decide  these  matters.  While  there  are 
at  present  no  chiropractors  or  osteopaths  on  its  medical  staff  the  composition 
of  the  Board  itself  is  not  confined  to  doctors.  Two  others  sit  on  it.  These 
members  must  be  aware  of  the  competence  of  drugless  practitioners  and  must 
use  their  jud^^^ment  regardinp^  the  extent  to  which  such  services  are  to  be  used 
just  as  the>'  exercise  it  regarding  the  services  of  personnel  in  the  medical  field. 
As  was  said  by  Mr.  Justice  Roach  the  Board  is  not  concerned  with  any 
jealousies  that  may  exist  among  the  professions.  Its  sole  care  is  that  of  the  injured 
workman.  One  must  believe  that  it  conscientioush-  carries  out  this  trust. 
It  is  as  a  consequence  of  this  that  jurisdiction  in  these  matters  has  been  left 
wholh-  in  its  hands  and  there  I  believe  it  should  remain. 

TREATMENT  BY  CHIROPRACTORS  AND  OSTEOPATHS 

Spokesmen  for  these  professions  urged  that  the  Board  make  fuller  use  of 
the  services  which  the>'  have  to  offer.  Testimony-  was  given  regarding  the 
courses  of  training  required  and  the  particular  fields  in  which  these  professions 
practice.  In  its  brief  the  Ontario  Chiropractic  Association  referred  to  the 
increase  in  back  injury  cases  commented  on  elsewhere  in  this  report.  It  was 
alleged  that  the  medical  profession  has  failed  to  cope  adequately  with  the 
problem  as  its  members  either  fail  to  use  manipulative  procedure  or  seek  to  use 
it  having  inadequate  skill  or  knowledge  of  the  technicjue.  In  support  of  this 
extracts  from  a  number  of  reports  by  medical  men  were  referred  to.  In  particular 
reference  was  made  to  a  statement  by  Dr.  Ronald  Barbour  of  England  who 
conducted  a  five  da\'  course  in  *'manii)ulation"  at  Sunn\  brook  Hospital  in 
Toronto  in  1966.    Me  said: 

"17  per  cent  of  my  patients  require  manipulation  and  it  is  a  tragic  fact  that 
the  average  physician   learns  of  manij)ulation  after  his  patient  has  been 
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helped  by  someone  outside  the  medical  profession.    This  naturally  arouses 
resentment." 

The  submissions  made  were: 

(1)  by  both  professions  that  greater  use  be  made  of  their  services; 

(2)  by  the  Ontario  Chiropractic  Association  that  duly  qualified  chiro- 
practors be  added  to  the  staff  of  Downsview  Hospital  and  Rehabilitation 
Centre  where  many  cases  of  back  injury  receive  treatment; 

(3)  by  the  same  Association  that  a  chiropractor  be  retained  as  a  con- 
sultant by  the  Board. 

There  can  be  no  doubt  that  wider  recognition  is  being  accorded  both 
osteopaths  and  chiropractors  as  time  goes  on.  Mr.  Justice  Hall  in  his  report  on 
medicare  spoke  with  approval  of  the  favourable  report  on  these  professions 
made  by  Mr.  Justice  Lacroix  in  Quebec  and  there  is  now  in  progress  in  this 
Province  an  inquiry  by  a  commission  into  the  healing  arts.  The  Board's  practice 
and  policy  will  no  doubt  be  influenced  by  the  finding  of  that  commission  when 
it  appears.  The  Board  is  in  a  better  position  than  I  am  to  evaluate  the  services 
of  these  professions  and  I  do  not  intend  to  direct  at  this  time  what  it  shall  do. 
In  view  of  the  statements  made  from  time  to  time  by  eminent  members  of  the 
medical  profession,  however,  one  of  which  statements  I  have  already  quoted, 
it  would  seem  reasonable  that  the  Board,  if  not  by  appointing  a  chiropractor 
to  its  hospital  stafi^  or  as  a  consultant,  should  give  some  recognition  to  the 
submission  that  it  use  the  services  of  osteopaths  and  chiropractors  to  a  greater 
degiee.  Spokesmen  from  these  professions  state  that  they  refer  patients  to  the 
medical  profession  but  that  it  is  what  they  describe  as  a  "one  way  street"  and 
the  Board  and  its  medical  oflficers  do  not  in  turn  take  advantage  of  the  parti- 
cular services  which  osteopaths  and  chiropractors  can  furnish.  I  strongly  advise 
that  this  be  done  but  for  reasons  which  I  have  already  stated  when  considering 
the  17-day  regulation  I  decline  to  make  any  definite  recommendation  to  limit 
the  Board's  discretion  in  this  matter. 

AMENDMENT  OF  SECTION  51  TO  INCLUDE  CHRISTIAN  SCIENCE 

PRACTITIONERS 

The  gist  of  the  submission  from  the  Christian  Science  Committee  on 
Publication  is  (a)  to  request  that  Christian  Science  practitioners  be  paid  and 
(b)  to  provide  that  a  workman  who  goes  to  a  Christian  Science  healer  should  not 
be  required  to  submit  to  medical  treatment  in  order  to  be  entitled  to  compensa- 
tion. The  brief  suggests  that  compensation  is  denied  to  those  who  refuse  medical 
treatment  and  that  the  Act  therefore  infringes  a  basic  human  right  to  seek 
healing  with  the  aid  of  a  Christian  Science  practitioner  instead  of  a  medical 
doctor.  There  appears  to  be  nothing  in  the  Act  which  specifically  denies  com- 
pensation to  £1  workman  who  refuses  medical  treatment  but  section  22  (1) 
requires  a  workman  who  claims  compensation  to  submit  himself  for  examination 
by  a  duly  qualified  medical  practitioner  if  so  required  by  his  employer  or  for 
examination  by  a  medical  referee  if  so  required  by  the  Board.  Section  23  (3) 
provides  that  if  a  workman  does  not  submit  himself  for  examination  when 
required  to  do  so  as  provided  in  section  22  (1),  his  right  to  compensation  is 
suspended  until  the  examination  has  taken  place. 
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Ilicre  is  nothiiii^  in  these  provisions  to  [)rev'cnt  an\'  \vr)rkman  exercisinj^  his 
ri.^lu  to  liave  treatment  ironi  a  (liristian  S(  iern  e  healer.  The  position  of  ihc 
lioard,  however,  is  siin|)l\'  that  it  the  enipIo\cr,  thron^h  it,  is  to  pay  for  the 
uorkni.m's  time  oil  lollowinv;  an  a((i(lent,  it  is  cntillcfj  to  a  hotter  clia(;nosis 
liian  (an  he  received  Iroin  a  la\  jjract  it  ioner.  No  dilfic  nit  >•  nii^ht  l;e  cxfKfrienred 
in  some  cases  hnl  the  supervision  of  the  l>oar(l  is  not  restricted  to  these.  Dis- 
locations, subluxations  inxoivin.^  joints,  troul)le  with  tlie  liver,  s|)leen,  kidncNS 
and  numerous  otiier  com|)laints  call  lor  substantial  accuracN'  in  diagnosis. 
The  recjuirement  ol  the  l)oard  that  onl\  i)ersons  with  what  it  consideres  adccpjate 
tiainini^  be  allowed  to  diati^nosc  (T)nipensable  (onditions  is  to  be  understocxJ 
and  I  see  no  \\a\'  in  which  an  e.\cej)tion  can  be  Fiiade  from  the  j^encral  rule. 

The  same  may  be  said  of  treatment.  The  I>oard,  when  it  considers  it 
necessar\-,  must  require  injured  workmen  to  be  treated  b\'  those  with  some 
special  medical  training.    It  would  be  remiss  if  it  did  otherwise. 

The  f.ict  that  Christian  Science  [)ractitioners  are  not  recoj.^nized  b\-  registra- 
tion under  The  Drup^less  Practitioners  Act  underlines  the  view  that  they  are 
not  considered  as  ciualified  to  diagnose,  assess  or  provide  adequate  treatment 
in  compensation  cases.  With  all  deference  to  the  sincere  opinions  of  those  who 
believe  otherwise  it  would  not  be  proper  under  these  circumstances  to  place 
Christian  Science  healers  on  the  same  footing  as  the  other  practitioners  mentioned 
in  section  51. 

The  Board  reports  that  few  cases  involving  C^hristian  vScience  workmen 
have  come  to  its  attention  and  in  relativeh'  few  jurisdictions  on  this  continent 
has  the  recognition  now  sought  been  given.  There  is  sufficient  ground  for 
refusing  to  do  so  here  and  I  make  no  recommendation  for  change. 

ALLOWANCES  FOR  TRAVEL 

A  further  question  is  raised  by  osteopaths  and  chiropractors  as  to  fees  and 
allowances.  The  representative  of  the  osteopaths  explained  that  osteopathic 
treatments  involved  more  time  than  medical  treatments  and  asked,  as  a  result, 
that  the  amount  allowed  in  paxinent  for  treatments  be  increased.  The  chiro- 
practors asked  for  increased  travel  allowances  pointing,  out  that  members  of  their 
profession  were  sometimes  located  at  some  distance  from  each  other  and,  as  a 
consequence,  more  time  had  to  be  spent  on  travel  than  was  the  case  with 
medical  doctors. 

I  make  no  recommendation  in  this  matter.  In  general,  I  would  think,  there 
should  be  little  or  no  difference  in  the  fees  and  allowances  payable  to  the  members 
of  the  various  professions.  In  any  event,  it  is  wholly  an  administrative  matter 
for  the  Board  and  these  objections,  if  they  have  merit,  will  I  feel  certain,  be 
given  every  consideration  b>'  that  bod\-. 

BILLING  OF  MEDICAL  FEES 

Spokesmen  for  all  the  professions  advocated  a  change  from  the  present 
system  wherein-  the  plnsician  is  rc(|uired  to  render  his  account  directly  to  the 
Board  rather  than  to  the  patient.  The  objection  arises  from  the  power  of  the 
Board  to  determine  the  fees.    It  is  felt  that  the  professional  man  should  render 
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his  bill  to  the  patient  and  that  the  Board  should  then  reimburse  the  patient. 
This  is  the  same  submission  that  has  been  made  regarding  medicare  schemes. 
There  are  arguments  for  and  against  it  but  the  situation  now  considered  differs 
in  this  respect  that  the  Board  is  in  a  position  similar  to  that  of  an  employer 
retaining  a  doctor  to  treat  his  employee.  It  is  not  unreasonable  in  these  circum- 
stances to  demand  that  the  bill  be  submitted  to  the  person  doing  the  retaining. 
The  present  practice  is  simple  and  fast  and  creates  no  hardship.  1  would  recom- 
mend no  change. 

OPTOMETRISTS 

For  many  years  optometrists  have  provided  their  services  to  workmen 
entitled  to  compensation  under  the  Act  and  such  services  are  paid  for  in  due 
counse.  The  submission  made  is  that  authority  for  this  procedure  is  lacking  and 
statutory  recognition  of  optometrists  is  asked.  I  agree  that  this  is  necessary. 
/  recom?nend  that  where  the  words  ''medical,  surgical  and  dental  aid''  appear  in 
lines  three  and  four  of  section  51  (1)  and  in  lines  one  and  two  of  section  51  (2) 
the  word  ''optometricaV  should  be  inserted  immediately  after  the  word  ''surgical''  so 
that  the  phrase  would  read  "medical,  surgical,  optoinetrical  and  dental  aid." 

CHIROPODISTS 

The  Board  of  Regents  under  The  Chiropody  Act  objected  to  the  requirement 
by  the  Board  that  when  treatment  exceeds  six  weeks  an  examination  by  a 
medical  doctor  is  required.  It  was  explained  that  eight  to  ten  weeks  treatment 
is  usually  required.  I  do  not  accede  to  this  submission.  It  is  a  proper  matter 
to  be  left  to  the  decision  of  the  Board. 
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APPARATUS  AND  CLOTHING 

Section  51  ol  llic  slaliilc  |)i()\  ides,  in  .iddition  to  medical  aifl,  f(jr  the  supply 
lo  injured  workmen  ol  artificial  members  and  dental  apparatus.  The  section 
|)resentl\'  reads  as  iollows: 

"51  (1)  ICver\'  workman  entitled  to  (  om|)ensat ion  imder  tins  Part,  or  who 
would  have  been  so  entitled  had  he  been  disabled  for  three  days,  is 
entitled  to  sucii  medi(-al,  surgical  .md  denial  aid,  the  aid  of  dru^iess  practi- 
tioners registered  imder  The  Dru^less  IVactilioners  Act,  the  aid  of 
chiropodists  registered  under  The  ('hiro|)od\  Act,  and  hospital  and  skilled 
nursint^  servicx's,  and,  in  the  discretion  of  the  Hoard  where  a  workman  is 
rendered  helpless  through  permanent  total  disabilit\ ,  such  other  treatment, 
services  or  attendance  as  may  be  necessar\'  as  a  result  of  the  injur\-  and  is 
entitled  to  such  artificial  member  or  members  and  apparatus  and  dental 
appliances  and  apparatus  as  may  be  necessary  as  a  result  of  the  injury, 
and  to  have  the  same  kept  in  repair  or  replaced  when  deemed  neces- 
sary by  the  Board". 

The  Board  has  interpreted  the  last  part  of  this  subsection  as  giving  it 
authority  to  furnish  apparatus  and  dental  supplies  in  all  cases  where  needed  and 
has  not  restricted  the  furnishing  of  such  supplies  to  those  who  are  rendered  help- 
less as  the  section  may  appear  to  require.  At  the  ver\-  best,  subsection  (l)  is 
ambiguous  and  I  shall  recommend  an  amendment  to  make  it  clear  that  e?ititlement 
to  all  such  apparatus  is  not  conditional  upon  a  permanent  disability. 

Subsection  (3)  of  section  51  provides  for  the  replacement  and  repair  of  an 
artificial  member  or  apparatus  damaged  as  a  result  of  an  accident.  Perhaps  unin- 
tentionally this  subsection  provides  for  the  repair  and  replacement  of  artificial 
members  and  apparatus  on  a  narrower  basis  than  subsection  (1).  There  seems 
no  valid  reason  for  the  distinction  in  the  treatment  accorded  the  workman  in  the 
first  instance  where  injury  gives  rise  to  the  need  of  the  appliance  and  the  second 
instance  where  the  appliance  has  been  damaged  in  the  course  of  another  injur\-. 

In  order  to  eliminate  any  disparity  between  the  two  subsections  I  propose  that 
a  further  provision  be  added,  perhaps  most  co7iveniently  in  subsection  {2),  by 
referring  to  the  present  subsection  (2)  as  paragraph  (a)  of  subsection  {2)  and  the 
following  as  paragraph  (b)  of  that  subsection: — 

"(b)  The  term  'apparatus'  as  employed  in  subsections  {1)  and  (3)  of  this 
section  shall  include  artificial  members  and  associated  apparatus,  dental 
appliances  and  apparatus,  eyeglasses  and  hearing  aids  and  such  other  items 
as  may  be  determined  by  the  Board''. 

Subsections  (1)  and  (3)  might  then  be  reduced  in  form  so  as  to  make  reference  to 
"apparatus"  onh  ,  relying  upon  the  definition  section  to  incorporate  in  these 
subsections  the  full  meaning  of  apparatus. 
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The  present  provisions  of  section  51  (1)  and  my  proposed  amendments  are 
dependent  upon  the  happening  of  an  accident  which  occasions  personal  injury 
to  the  workman  entithng  him  to  other  benefits  under  the  Act.  The  entitlement 
of  the  workman  to  the  repair  or  replacement  of  apparatus  under  sub-section  (3), 
however,  is  not  dependent  upon  injur}^  alone  but  only  upon  an  accident  "arising 
out  of  and  in  the  course  of  his  employment".  In  other  jurisdictions,  the  provi- 
sions analogous  to  both  subsections  are  predicated  upon  personal  injury  only. 
The  recent  review  of  the  British  Columbia  statute  by  Mr.  Justice  Tysoc  did  not 
result  in  any  recommendation  that  the  requirement  of  personal  injury  be 
removed  In  the  provision  analogous  to  subsection  (3).  1  am  not  aware,  however, 
that  any  difficulties  in  administration  or  inequities  result  from  the  present  provi- 
sion in  the  Act  and  therefore  1  make  no  recommendation. 

In  the  evidence  given  before  me  by  the  Director  of  Medical  Services  for  the 
Board,  it  was  pointed  out  that  artificial  limbs  and  appliances  often  caused 
abnormal  wear  and  tear  on  clothing.  The  Act  makes  no  provision  for  compensa- 
tion for  this.  Dr.  Powell  expressed  the  view^  that  such  a  claim  was  valid  and 
reasonable  and  that  there  is  no  doubt  that  this  abnormal  wear  and  tear  is  an 
important  consideration,  particularly  In  the  case  of  women  workers.  Similarly, 
there  is  no  provision  for  damage  to  clothing  as  a  result  of  accident.  Dr.  Powell 
stated  that  the  province  of  Alberta  in  1965  authorized  its  Board  to  provide  for 
the  replacement  or  repair  of  clothes  damaged  or  destroyed  In  an  accident. 

United  Steelworkers,  in  their  submissions,  requested  that  damaged  clothing 
be  the  subject  of  an  allowance  in  the  same  way  as  damaged  appliances.  The 
United  Electrical  Workers  made  a  similar  submission,  pointing  out  particularly 
that  the  abnormal  wear  and  tear  is  important  in  connection  with  footwear, 
which  may  also  be  of  a  rather  expensive  type  by  reason  of  an  appliance  or 
artificial  member. 

It  will  be  recognized  that  a  broad  provision  authorizing  the  repair  or 
replacement  of  clothing  damaged  In  an  accident,  with  or  without  injury  to  the 
workman,  could  be  the  subject  of  widespread  abuse  and  would  be  difficult  for  the 
Board  to  administer  efficiently.  For  this  reason  I  do  not  include  the  item  clothing 
in  the  definition  of  apparatus.  However,  the  repair  and  replacement  of  clothing 
worn  out  or  damaged  by  reason  of  the  wearing  of  an  artificial  member  is  In  a 
difTerent  category.  Having  regard  to  the  foregoing  submissions  and  to  the 
general  pattern  of  this  statute,  /  recommend  that  section  51  be  further  amended 
by  adding  a  new  paragraph  (b)  in  section  51  (3)  as  follows: — 

"(b)  for  the  repair  or  replacement  of  clothing  worn  or  damaged  by  reason  of  the 
wearing  of  apparatus  supplied  by  the  Board  to  the  workman  under  this  Act'\ 
The  present  sub-section  (3)  would  then  be  revised  by  identifying  all  the  present 
sub-section  (3)  other  than  the  first  two  lines  as  paragraph  (a). 

As  amended  to  incorporate  the  foregoing  recommendations  as  well  as  that 
to  shorten  the  waiting  period  referred  to  elsewhere,  section  51  would  then  appear 
in  part  as  follows: 

"51  (1)  Every  workman  entitled  to  compensation  under  this  Part,  or  who 
would  have  been  so  entitled  had  he  been  disabled  for  one  day,  is  entitled  to 
such   medical,   surgical,  optometrical  and  dental  aid,   the  aid  of  drugless 
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|)r.i(  litioiicrs  resist cicf I  iiiidci  'I'lic  1  )riij^Hcss  Praclitioiu-rs  Act,  the  aid  of 
(  liiiopodisls  re^isliMcd  iiiidci  I  lie  (  liiin|)()d\-  Ad,  ;iiid  hospital  and  skilled 
luirsiiii;  services,  ;md  .i|)i).ii  at  us  as  ma\'  he  ne<essar\-  as  a  result  of  the  irijur\ , 
and  lo  Iia\'e  the  same  kept  in  re|)air  or  repla(<'d  when  deemed  necessarx' li\ 
the  Uoaul,  and  in  the  disciction  ol  the  lioard  when  a  workman  is  rendered 
liel|)less,  through  pciinanent  total  disability  surli  other  treatment,  services 
or  altenchnice  as  ma\    he  necessar\-  as  a  result  of  tlie  injur\'. 

(2)  (a)  hi  this  Act,  "nicthcal  aid"  means  the  medical,  surj^ical,  opto- 
metrical  and  (k-ntal  ai(h  the  aid  of  (haii^less  j)ract  it  ioners  ret^istered  under 
The  Drutiless  IVaclilioners  Act,  the  aid  of  chiropodists  rej^istered  under  The 
(liiropodx-  Act,  and  hospital  and  skilled  nursing  services,  and  where  refjuired. 
such  other  treatment,  services  or  attendance  and  the  apparatus  and  repair 
above  mentioned. 

(b)  The  term  "apparatus"  asemplo\ed  in  subsections  (1),  (2)  and 
(3)  of  this  section  shall  include  artificial  members  and  asso(  iated  apparatus, 
dental  appliances  and  apparatus,  cNC^lasses  and  hearini^  aids,  and  such 
other  items  as  may  be  determined  by  the  Board. 

(3)  The  Board  may  pay  and,  where  the  employer  is  individualh-  liable, 
the  Board  may  order  the  employer  to  pay 

(a)  for  the  replacement  or  repair  of  apparatus  of  a  workman  that 
is  damaged  as  a  result  of  an  accident  arising:  out  of  and  in  the  course  of  his 
employment,  and,  where  the  workman  is  unable  to  work  because  of  such 
damage,  he  is  entitled  to  compensation  as  though  the  inability  to  work  had 
been  caused  by  a  personal  injur\'  within  the  meaning  of  subsection  1  of 
section  3; 

(b)  for  the  repair  or  replacement  of  clothing  worn  or  damaged 
by  reason  of  the  wearing  of  apparatus  supplied  b>-  the  Board  to  the  workman 
under  this  Act". 
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INDUSTRIAL  DISEASES  AND  MEDICAL  CONSIDERATIONS 


GKNKRAL 

A  i^rcMl  (Ic.il  ol  cxidciKi-  \\;is  Iicii'd  ici^.iidiii^  iiuliislrial  diseases  and  many 
submissions  were  made.  W'liilc  the  stalutory  references  are  lon^,  I  feel  that 
serlioiis  1  nnd   116  tnnsi   l)c  scl  out   in  full  as  follows: 

"1.    (1)   In  (Ins  Act,  .  .  . 

(i)  'industrial  disease'  means  an\-  of  llie  diseases  mentioned  in  Schedule 
3  and  an\'  other  disease  peculiar  to  or  characteristic  of  a  parti<  "lir 
industrial  process,  trade  or  occupation;" 
"116. —  (1)  Where  a  workman  suffers  from  an  industrial  disease  and  is 
thereby  disabled  from  earning  full  wages  at  the  work  at  which  he  was 
employed  or  his  death  is  caused  b\'  an  industrial  disease  and  the  disease 
is  due  to  the  nature  of  an\-  employment  in  which  he  was  enp^aged,  whether 
under  one  or  more  emplo\ments,  the  workman  is  or  his  dependants  are 
entitled  to  compensation  as  if  the  disease  was  a  personal  injur\-  by  accident 
and  the  disablement  was  the  happening  of  the  accident,  subject  to  the 
modifications  hereinafter  mentioned  or  contained  in  the  regulations,  unless 
at  the  time  of  entering  into  the  employment  he  had  wilfulK'  and  fal-el\' 
represented  himself  in  writing  as  not  having  previously  suffered  from  the 
disease. 

(2)  Where  the  compensation  is  payable  by  an  employer  individualK-. 
it  is  payable  by  the  employer  who  last  employed  the  workman  in  the 
employment  to  the  nature  of  which  the  disease  was  due. 

(3)  The  workman  or  his  dependants,  if  so  required,  shall  furnish  the 
employer  mentioned  in  subsection  2  with  such  information  as  to  the  names 
and  addresses  of  all  the  other  employers  by  whom  he  was  employed  in  the 
employment  to  the  nature  of  which  the  disease  w-as  due  as  such  workman  or 
his  dependants  may  possess,  and,  if  such  information  is  not  furnished  or  is 
not  sufficient  to  enable  that  employer  to  take  the  proceedings  mentioned  in 
subsection  4,  that  employer  upon  proving  that  the  disease  was  not  con- 
tracted while  the  workman  was  in  his  employment  is  not  liable  to  pa>' 
compensation. 

(4)  If  that  employer  alleges  that  the  disease  was  in  fact  contracted 
wdiile  the  workman  was  in  the  employment  of  some  other  employer,  he 
may  bring  such  employer  before  the  Board  and,  if  the  allegation  is  proved, 
that  other  employer  is  the  employer  b\-  whom  the  compensation  shall  be  paid. 

(5)  If  the  disease  is  of  such  a  nature  as  to  be  contracted  by  a  gradual 
process,  any  other  employers  who  employed  the  workman  in  the  emplo\- 
ment  to  the  nature  of  which  the  disease  was  due  are  liable  to  make  to  the 
employer  by  whom  the  compensation  is  payable  such  contributions  as 
the  Board  may  determine  to  be  just. 

(6)  The  amount  of  the  compensation  shall  be  fixed  with  reference  to  the 
earnings  of  the  workman  under  the  emj)lo\er  1)\-  whom  the  compensation 
is  payable,  and  the  notice  i)rovided  for  b\-  secti(Mi  21  shall  be  given  to  the 
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employer  who  last  employed  the  workman  in  the  employment  to  the 
nature  of  which  the  disease  was  due  and  the  notice  may  be  given  not- 
withstanding that  the  w^orkman  has  voluntarily  left  the  employment. 

(7)  Where  the  compensation  is  payable  out  of  the  accident  fund, 
the  Board  shall  make  such  investigation  as  it  deems  necessary  to  ascertain 
the  class  or  classes  against  which  the  compensation  should  be  charged 
and  shall  charge  or  apportion  the  compensation  accordingly. 

(8)  If  the  workman  at  or  immediately  before  the  date  of  the  dis- 
ablement was  employed  in  any  process  mentioned  in  the  second  column  of 
Schedule  3  and  the  disease  contracted  is  the  disease  in  the  first  column 
of  the  Schedule  set  opposite  to  the  description  of  the  process,  the  disease 
shall  be  deemed  to  have  been  due  to  the  nature  of  that  employment  unless 
the  contrary  is  proved,  but,  except  where  the  Board  is  satisfied  that  the 
disease  is  not  due  to  any  other  cause  than  his  emplo^^ment  in  Ontario, 
no  compensation  is  payable  under  this  section  unless  the  workman  has 
been  a  resident  of  Ontario  for  the  three  years  next  preceding  his  first 
disablement. 

(9)  The  Board  may  appoint  such  medical  officers  as  may  be  required 
to  carry  out  The  Mining  Act  with  regard  to  the  examination  of  employees 
or  applicants  for  employment,  and  the  remuneration  and  expenses  of 
such  officers  shall  be  paid  out  of  the  rates  imposed  for  payment  of  silicosis 
claims. 

(10)  Nothing  in  this  Act  entitles  a  workman  or  his  dependants  to 
compensation,  medical  aid  or  payment  of  burial  expenses  for  disability  or 
death  from  silicosis  unless  the  workman  has  been  actually  exposed  to  silica 
dust  in  his  employment  in  Ontario  for  periods  amounting  in  all  to  at  least 
two  years  preceding  his  disablement. 

(11)  Nothing  in  this  section  affects  the  right  of  a  workman  to  com- 
pensation in  respect  of  a  disease  to  which  this  section  does  not  apply  if  the 
disease  is  the  result  of  an  injury  in  respect  of  which  he  is  entitled  to  com- 
pensation under  this  Part. 

(12)  The  provisions  of  this  section  relating  to  silicosis  apply  mutatis 
mutandis  to  pneumoconiosis  and  stone  worker's  or  grinder's  phthisis. 

(13)  The  Board,  subject  to  the  approval  of  the  Lieutenant  Governor 
in  Council,  may  declare  any  disease  to  be  an  industrial  disease  and  may 
amend  Schedule  3  accordingly." 

I  shall  have  occasion  as  J  proceed,  to  mention  and  discuss  various  portions  of 
section  116  but  in  general,  the  criticisms,  all  by  labour  representatives,  have 
been  in  connection  with  Schedule  3.  The  provision  for  Schedule  3  is  set  out  in 
subsection  (8)  above  and  its  purport  is  to  give  a  workman  the  benefit  of  a 
presumption  in  his  favour  if  he  has  suffered  from  a  disease  disability  mentioned 
in  the  first  colunm  while  employed  in  the  process  mentioned  in  the  second. 
Schedule  3  has  been  in  the  Act  since  its  beginning  in  1915  when  only  six  diseases 
were  named.  Since  that  time  additions  have  been  made  to  bring  the  total  to 
15  classes. 
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I.altoiir  icprchciil.il  i\cs  .ii  ili«-  lic.iriiii^  coinijI.iiiKM!  ili.ii  the  .Schedule  had 
iiol  \n'v\\  kr\)[  lip  Indite.  I  lie  Mihiiiissioii  ( hev  made  was  that  Other  industrial 
diseases  should  l)c  .idd((l  now  as  (•om|)eiisal)Ie  diseases  and  that  the  s<hedulc 
should  1)1'  p('rio(h(  ill\  iip-d.itcd.  Thes'  coniijlaiiied  that  the  lioard's  i)oliry  of 
reUiiii;  on  the*  second  p.irl  ol  llie  derinition  of  "iiuhistriai  cHsease",  section  1 
(1)  (i),  instead  ol  listini;  a  disease  in  Schcdnle  3,  is  inadcfjiiatc  because  a  work- 
man nia\'  incni'  a  (hsease  cansed  !)>'  condilions  ol  his  employment  without 
l)cMn^  able  to  i)i<)\('  that  the  disease  is  |)e(iiliar  to  or  characteristic  of  the  partic- 
ular occupation  and  "dne  to  the  nat  m'e  ol  t  he  einj)lf)\  nicnt ."  H\'  adding  sjK'cific 
diseases  to  Schedule  ^,  a  workman  would  i^ain  the  henchl  of  the  i)resumption 
pro\'i(lcd  in  sc(Mion  116  ((S). 

It  is  to  be  noted  that  all  the  i)ro\inccs  have  schedules  of  industrial  diseases 
coniparai)le  to  Schedule  ?>  of  the  Ontario  Act.  In  British  C>)lumbia,  Manitoba 
and  Ontario,  in  addition  to  the  diseases  listed  in  the  schedules,  compensation 
is  paid  for  an\-  disease  peculiar  to  an  industrial  process,  trade  or  occupation 
ajul  in  Alberta  and  British  Columbia  the  definition  of  "accident"  permits  the 
Board  to  pa\-  compensation  for  an\-  disease  which  is  proven  to  have  been  con- 
tracted in  a  workman's  employment.  In  several  of  the  other  provinces  the 
list  of  industrial  diseases  in  the  Schedule  is  much  more  extensive  than  in  Ontario 
and  the  schedules  have  been  added  to  and  revised  from  time  to  time.  In  Ontario 
there  has  been  no  addition  to  Schedule  3  for  some  \cars  and  the  Board  now 
treats  it  simph'  as  a  working  guide.  Dr.  Powell,  Director  of  Medical  Services 
for  the  Board,  was  the  first  to  admit  that  the  Schedule  had  not  been  kept  up 
to  date  in  the  sense  that  it  does  not  list  all  diseases  due  to  i)articular  or  peculiar 
work  conditions,  but  he  pointed  out  that,  in  fact,  a  ver\-  much  larger  group  of 
diseases  are  recognized  in  practice  by  the  Board  as  industrial  diseases.  He 
indicated  that  the  Board's  reluctance  to  continue  to  add  diseases  to  the  Schedule 
was  by  reason  of  the  diilficulty  in  listing  all  diseases  that  can  arise  in  industry, 
there  being  at  least  half  a  million  materials  and  substances  in  use  in  industry 
today  whose  use  by  employees  could  give  rise  to  industrial  disease.  The  Board's 
policy  is  that  of  a  continuous  review  of  new  industrial  processes  rather  than  the 
addition  of  specific  diseases  and  processes  to  the  Schedule  as  they  appear.  Instead 
of  listing  these  in  Schedule  3,  the  Board  relies  on  the  second  part  of  the  definition 
contained  in  section  1  (1)  (i).  From  the  standpoint  of  the  unions,  as  I  have  said, 
this  policy  is  not  acceptable  because  the>'  believe  that  the  failure  to  add  new 
diseases  to  the  Schedule  results  in  workmen  in  certain  industries  being  denied 
the  benefit  of  the  presumption  which,  they  feel,  where  it  exists,  makes  it  less 
difficult  to  establish  a  claim. 

The  Board  does  not  keep  an  official  published  list  of  tlie  diseases  other 
than  those  listed  in  Schedule  3  that  have  been  recognized  as  compensable 
industrial  diseases.  It  does,  however,  keep  card  files  on  all  substances  and  agents 
which  have  been  accepted  as  causing  occupational  diseases  and  these  are  avail- 
able and  constantly  referred  to  in  the  claims  adjudication  section  which  deals 
with  occupational  diseases. 

In  most  of  the  topics  under  industrial  diseases  which  I  shall  later  deal 
with  individualK-.  the  main  (XMitention   has  been   that   th.e  disease  in  question 
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should  be  given  a.  place  in  Schedule  3.  Also,  in  the  brief  of  the  United  Steel- 
workers  reference  was  made  to  particular  illnesses  recognized  by  other  provinces 
but  not  included  in  Schedule  3  of  the  Ontario  Act. 

In  Ontario  research  regarding  industrial  disease  is  in  the  hands  of  the 
Department  of  Health.  In  that  Department  the  Environmental  Health  Branch 
has  responsibility  for  all  occupational  health  matters  as  well  as  such  things  as 
radioactivity,  air  pollution,  pesticide  control  and  public  health  engineering  and 
sanitation.  Of  a  total  complement  of  217  people  in  the  branch,  60  to  70,  of  whom 
a  number  are  doctors,  concern  themselves  wholly  with  occupational  diseases 
and  medical  health.  This  section  which  deals  with  the  effects  of  materials, 
processes,  substances  and  agents  which  can  affect  the  health  of  the  worker 
maintains  a  close  relationship  w4th  the  Board.  The  Director  and  others  of  his 
staff  attend  weekly  at  the  Board  offices  to  advise  on  such  matters  and  the  Board 
in  turn  seeks  advice  or  research  by  the  branch  in  fields  which  come  to  its  attention 
through  claims.  It  was  the  opinion  of  members  of  the  branch  who  gave  evidence 
that  inclusion  of  further  items  in  Schedule  3  is  unnecessary.  I  quote  from 
some  of  this  evidence. 

Dr.  Mastromatteo,  of  the  Environmental  Health  Branch  of  the  Department 
of  Health  stated : 

"I  think  I  have  said  here  there  are  so  many  chemical  agents  that  it  would 
be  very  difficult.  You  raised  the  question  that  if  something  is  not  scheduled 
then,  by  inference,  it  may  not  be  covered.  I  think  that  it  would  be  a  very 
difficult  task  to  schedule  every  occupational  disease.  There  are  books  on 
industrial  diseases  and  there  are  literally  thousands  of  diagnoses  made 
which  could  pertain  to  occupational  disease.  I  think  the  schedule  is  useful 
in  a  historical  way  in  setting  down  the  well-known  occupational  diseases 
and  this  business  of  presumption  is  an  important  one,  but  I  think  the 
blanket  coverage  is  of  a  sufficient  latitude  for  people  with  experience  and 
the  ability  to  investigate  to  render,  I  think,  valid  opinions  on  the  relation- 
ship between  the  job  and  the  healthy  condition  or  normal  condition  or 
unhealthy  condition  reported." 

He  went  on  to  deal  individually  with  the  diseases  mentioned  in  the  brief 
of  the  United  Steelworkers  as  they  appear  in  the  schedules  of  other  provinces 
and  pointed  out  that  all,  though  not  included  in  Schedule  3,  are  recognized 
by  the  Board  as  arising  from  the  work  hazards  mentioned.  He  said  that  no 
difficulty  about  securing  compensation  would  be  experienced  here  where  those 
work  situations  exist.  Dr.  Sutherland,  Director  of  the  same  branch  in  turn 
testified : 

"This  is  quite  true.  I  would  like  to  say  that  The  Compensation  Board 
is  essentially  a  practical  organization.  If  a  man  claims  to  have  been  suffering 
from  exposure  at  work  from  gas,  vapour,  solvent  or  whatnot,  they  will 
ask  questions  of  people  who  should  know  and  if  there  is  any  evidence  to 
say  yes  this  is  so,  they  will  go  ahead  and  compensate,  regardless  of  whether 
it  is  in  Schedule  3.    They  can  always  do  it  under  the  blanket  clause." 
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A^aiii  in  .iiiollici  p.iit  ol  the  (a  idciK  c  llic  lollowiii^  a{)|)cars: 
"'I'lir;  (  0\i\iissi()M.iv' :  To  l^o  h.K  k  to  \oiir  rc|jori,  ilicre  is  only  one  thinjj. 
Referring  to  tlic  report  ol  Mr.  fiisii(c  Ko.u  li  in  which  he  recommencled 
crrl.iiii  (liiin^cs  in  S(  hi-chilc  A  to  \\hi(h  \  on  uonM  ;i(|fl  nianufacturinj; 
siHca  l)ri(  k  in  I  he  strcl-ni.ikini;  in(liistr>',  arc  n'chi  su^^estin^  any  change 
in  coluiiiii  2  ol  tlu-  S(  hcfhilc  ^  h.i\in^^  regard  to  sihcosis  or  is  that  arlcf|iiate 
as  it  stands.'' 

Dr.  SrTiii;KLAM):  1  don't  |)crsonall\  sec  tlic  nc(cssit\  of  putting  il  in 
Schedule  3,  as  tlie  cases  are  heini^  liandled  i)ro|)erly  or  handled  just  as 
in  the  otiier  cases  at  the  moment,  silicosis  whether  it  is  Schedule  3  or  not. 
As  I  say,  the  Board  is  i)ra(tical." 

I  have  quoted  from  but  a  part  of  the  evidence  of  the  doctors  named,  in 
general  it  was  to  the  effect  that  the  Board  keei)s  on  hand  an  up  to  date  list, 
which  it  constantly  amends,  of  work  conditions  in  certain  industries  which  give 
rise  to  a  presumption  that  named  diseases  suffered  h>'  workmen  in  those  industries 
arise  from  the  work  environment.  All  the  doctors  who  gave  evidence,  of  whom 
I  have  mentioned  but  a  few,  appeared  to  be  satisfied  that  the  Board  seeks  to 
deal  in  the  fairest  fashion  w^ith  claims  that  come  before  it.  If  I  felt  from  the 
evidence  to  which  I  have  listened  that  any  workman  is  likely  to  suffer  from  a 
failure  to  list  a  disease  in  Schedule  3  which  is  established  as  a  work  hazard  I 
should  have  no  hesitancy  in  recommending  that  the  Schedule  be  amended  to 
list  all  such  diseases  no  matter  how  extensive  the  list  would  need  to  be  or  how 
often  it  would  need  to  be  amended.  Suffice  it  to  sa\'  that  I  am  not  so  convinced, 
particularly  so  when  I  note  that  bareh'  four  per  cent,  of  all  claims  submitted 
to  the  Board  are  turned  down.  As  a  consequence  I  shall  make  no  recommenda- 
tions in  this  report  for  any  addition  to  Schedule  3. 

Notwithstanding  this  I  shall  discuss  the  topics  hereunder  on  their  merits 
as  the  real  issue  in  most  is  whether  or  not  the  disease  mentioned  should  be  listed, 
if  not  in  Schedule  3,  at  least  on  the  Board  files  as  a  work  hazard  in  the  partic- 
ular occupation  mentioned.  I  have  also  in  mind  that  m\'  recommendation 
against  further  additions  to  Schedule  3  might  not  be  followed  in  which  event 
the  legislative  authority  should  have  the  benefit  of  a  report  from  me  regarding 
the  particular  ailments  which,  it  has  been  urged,  should  be  included  in  a  revised 
schedule. 

PRE-EXISTING  CONDITIONS  AND  SECOND  INJURY  FUND 

In  most  cases  the  injury  sustained  at  the  time  of  the  accident  is  the  only 
factor  to  be  considered  in  the  resulting  disablement.  However,  in  some  cases 
pre-existing  conditions  which  may  or  ma\'  not  have  been  evident  prior  to  the 
accident  affect  the  degree  of  disablement  and  therefore  the  workman's  entitle- 
ment. Pre-existing  conditions  ma\'  be  divided  into  two  categories,  those  which 
are  measurable  and  those  which  are  non-measurable,  included  in  the  first  group 
are  obvious  defects  such  as  impaired  vision,  amput^uions,  joint  fusions  and 
skeletal  deformities.  The  second  group  cc^nipriscs  latent  conditions  brought 
to  light  !)>•  superimposed  injur\-  or  precipitated  1)\   injur\-  resulting  in  disabilit>' 
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out  of  proportion  to  the  injury  itself,  examples  being  diabetes,  arteriosclerosis, 
weakness  of  the  large  blood  vessels,  allergic  manifestations,  thin  skulls  and 
degenerative  skin  disease. 

Where  a  pre-existing  condition  is  aggravated  by  accident  to  the  extent 
that  it  becomes  disabling  and  the  evidence  confirms  a  causal  relationship  between 
the  disability  and  the  accident,  entitlement  to  compensation  is  granted.  Where 
permanent  disability  results  from  the  accident  the  residual  disability  is  con- 
sidered for  an  award  and  where  the  pre-existing  condition  is  a  measurable 
defect,  such  as  an  amputated  finger,  the  pension  is  generall}^  based  on  the  total 
entitlement  for  the  entire  disability  less  the  percentage  assessment  of  the  pre- 
existing defect. 

The  Second  Injury  Fund  was  created  by  the  Board  in  1944  and  is  made 
possible  by  the  provisions  of  section  102  (2)  of  the  Act.  The  purpose  of  the 
fund  is  to  encourage  employers  to  hire  disabled  workers  by  relieving  employers 
of  charges  arising  from  any  increased  compensation  costs,  where  additional 
disablement  occurs,  by  reason  of  the  prior  physical  defect  of  the  workman. 
The  cost  charged  to  this  fund  is  the  difference  between  the  disability  attributable 
to  the  recent  injury  and  its  increased  value  because  of  the  prior  defect.  The 
fund  is  established  by  an  overall  assessment  against  all  employers.  Where  the 
pre-existing  condition  was  a  latent  one  and  had  no  assessable  value  until 
aggravated  by  the  accident,  the  pension  is  based  on  the  extent  of  the  per- 
manent disability.  In  most  cases  50  per  cent,  is  charged  to  the  Second  Injury 
Fund.  An  illustration  of  the  manner  in  which  the  fund  operates  is  that  of  a 
man  who  has  already  lost  his  right  index  finger  (rated  on  the  Board  scale  at 
4  per  cent.).  He  is  then  hired  but  later  loses  his  left  index  finger  in  a  compensable 
accident,  a  further  4  per  cent,  disability  over  the  pre-existing  4  per  cent.  In 
the  case  of  impaired  organs  and  limbs  such  as  the  ones  mentioned  the  Board  has 
a  procedure  which  allows  an  enhancement  factor  amounting  to  one-half  the 
value  of  one  lost  member,  that  is,  the  two  fingers  together  would  be  considered 
as  an  8  per  cent,  disability  to  which  would  be  added  an  enhancement  figure  of 
2  per  cent.  In  the  example  cited,  the  workman  would  receive  a  6  per  cent, 
disability  pension  made  up  of  4  per  cent,  for  the  finger  which  was  compensable 
plus  2  per  cent,  for  the  enhancement  factor.  Two  per  cent,  would  be  charged  to 
the  Second  Injury  Fund.  The  workman  would  not  receive  10  per  cent,  because 
the  first  finger  was  lost  before  he  entered  employment.  There  are  also  enhance- 
ment factors  for  the  loss  of  other  organs.  The  only  exception  to  the  general  rule 
as  stated  is  in  the  case  of  total  blindness.  If  an  eye  has  been  lost  as  a  result  of  a 
non-compensable  injury  and  another  eye  is  lost  in  a  compensable  accident  result- 
ing in  total  blindness,  no  deduction  is  made  from  the  pension  award  for  the 
pre-existing  defect.  The  Board  pays  upon  the  basis  of  100  per  cent  disabilit>' 
charging  16  per  cent  (for  the  second  eye)  to  the  employer  class  involved  in  the 
compensable  accident  and  84  per  cent  to  the  Second  Injury  Fund. 

Until  1964  it  was  the  practice  where  there  were  pre-existing  conditions 
for  the  Board  to  make  awards  upon  the  basis  of  50  per  cent,  of  the  established 
disability,  half  of  which  was  charged  to  the  Second  Injury  Fund,  where  an 
award  was  increased  by  reason  of  the  fact  that  a  workman  was  sufi"ering  from 
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(ii)  diseases  oi'  coiidil  ioii^  \\lii(li  iiii|).iiic(|  ilic  <ir(  illation  in  any  part  of  the 
l)()(l\'  suHk  iciit  to  incrc.isc  tlic  jx-nnaiiciit  dis.ihilit >'  from  an  injury,  for  examf)le, 
diahctcs  oi  i  Imr.Lit'r's  disease  or  (I))  latent  (onditions,  not  inclurlin^j  arthritis 
Kenerall>',  hrou^lit  to  lii^lit  l)\  sii|)ei  iin|)osed  injury  or  precipitated  by  injury, 
resiiltini;  in  (lisal)ilit\  out  of  |)roj)ortion  to  the  injiir\'  itself,  frjr  example,  coronary 
occlusion  or  fractures  invoKin^  joints. 

It  was  to  this  j)rovisi()n  that  Mr.  Justice  Koacli,  in  his  report,  had  reference 
when  he  spoke  of  a  workman  suflerinjL!;  from  fliahetes  who  sustains  a  very  minor 
injur\-  to  a  toe  due  to  .i  weijL^ht  fallintj  on  it.  Mis  (liai)etic  condition  agj^ravates 
that  injur\-  and  it  becomes  so  serious  tliat  the  whole  foot  has  to  be  amputated. 
At  the  time  of  the  i)re\'ious  Roxal  ('ommission  the  l^oard  informed  Mr.  Justice 
Roach  that,  in  the  case  illustrated,  it  would  consider  the  loss  of  the  foot  as  havinj^ 
been  partly  caused  1)\'  the  pre-existing  diabetic  condition  and  woulfl  award  the 
workman  50  per  cent  of  the  amount  which  would  normall\'  be  awarded  to  him 
for  the  loss  of  a  foot.  It  was  the  o[)inion  of  Mr.  Justice  Roach  that  such  a  f)olic\' 
was  wronii;  and  he  recommended  the  addition  of  a  new  subsection  to  section  2 
to  read: 

"Where  an  accident  causes  any  injury  to  a  workman  and  that  injur\'  is 
aggravated  by  some  pre-existing  physical  condition  inherent  in  the  workman 
at  the  time  of  the  accident,  the  workman  shall  be  compensated  for  the  full 
injurious  results  save  only  where  the  pre-existing  condition  is  due  to  an 
injury  for  which  the  workman  is  then  receiving  compensation  or  was  at 
some  earlier  date  receiving  compensation  which  has  been  commuted." 

Dr.  Kavanagh  for  tlie  Board  advised  that  since  1964  the  treatment  of  a  case 
such  as  the  one  referred  to  has  changed  by  reason  of  a  Board  order  dated  Decem- 
ber 2nd,  1964  which  withdrew  a  portion  of  the  previous  Board  order  discussed  b\" 
Mr.  Justice  Roach.  Under  the  new  policy  the  workman  in  Mr.  Justice  Roach's 
illustration  would  receive  his  full  pension  and  not  just  50  per  cent  thereof  and 
half  the  award  would  be  charged  to  the  Second  Injur\'  h\ind.  In  an  illustration 
given  by  Dr.  Kavanagh  the  percentage  disabilit>'  allowance  for  the  loss  of  an 
arm  is  now  70  per  cent  where  under  the  previous  polic\'  the  workman  whose 
I)re-existing  diabetes  contributed  to  the  loss  would  have  received  35  per  cent. 
Half  of  the  70  per  cent  is  deducted  for  the  pre-existing  condition  and  35  per  cent 
of  the  aw'ard  as  a  consequence  is  charged  to  the  Second  Injury-  Fund. 

The  submissions  of  those  speaking  for  labour  arc  that  there  should  be  an 
amendment  to  the  Act  in  the  terms  suggested  b>'  Mr.  Justice  Roach.  He  had  in 
mind,  of  course,  the  type  of  injur\'  which  he  used  as  an  illustration  where,  in  a 
court  action,  the  injured  man  would  be  allowed  full  compensation  notwith- 
standing his  previous  disability.  The  principle  in  that  case  was  justified  upon 
the  premise  that  notwithstanding  his  disabilit\',  tiie  man  in  (juestion  might 
have  worked  throughout  his  life  without  disablement  had  it  not  been  for  the 
"accident."  The  Board  follows  this  principle  toda\-  in  back  injur\"  cases,  heart 
cases  and  other  cases  of  the  kind  but,  of  course,  an  "accident"  must  first  be 
established.  In  other  words,  where  unusual  stress  can  be  confirmed,  an  award 
for  a  heart  seizure  is  allowed,  or,  where  the  work  or  some  incident  accounts  for 
a  back  injur\-,  compensation  is  allowed  notw  iihstaiuling  the  {Me\ious  disability 
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of  the  person  in  question.  It  would  seem  that  what  is  sought  on  behalf  of  labour 
in  the  submissions  made  is  a  right  to  full  compensation  in  all  cases  where  the 
terminal  disablement  occurs  at  work  or  by  reason  of  the  employment.  To 
accede  to  this  suggestion  would  preclude  the  Board  from  making  any  allowance 
in  its  assessment  for  a  medical  condition  in  the  workman  where,  due  to  his 
previous  condition,  it  was  inevitable  under  any  circumstances  that  he  would  be 
unable  to  work  for  more  than  a  limited  time.  As  explained  to  the  Commission 
many  workmen  even  with  marked  conditions  such  as  arthritis  of  the  spine 
might  work  without  discomfort  for  their  working  lifetimes.  Such  cases,  when 
injury  occurs,  receive  full  compensation  for  it  cannot  be  said  that  disablement 
would  ever  have  come  about  in  the  absence  of  the  precipitating  injury.  But  in 
a  case  such  as  I  mentioned  where  a  workman's  shortened  working  years  can  be 
assessed  with  some  accuracy  the  Board  does  not  assess  full  compensation  for 
permanent  disability.  I  cannot  disapprove  of  this  policy  for  to  do  so  would  be 
contrary  to  the  principle  that  the  employer's  liability  under  the  Act  is  not  to 
exceed  the  degree  of  loss  attributable  to  the  employment.  I  do  not  recommend  a 
change  of  the  nature  suggested. 

On  the  part  of  employers  two  submissions  were  made.  The  first  was  that 
when  the  terminal  injury  has  resulted  from  an  activation  or  acceleration  of  a 
previous  injury  any  compensation  should  be  limited  to  that  attributable  to  the 
injury.  It  was  suggested  that  there  be  included  in  the  Act  a  provision  similar  to 
section  7  (5)  of  the  British  Columbia  Act  which  reads: 

"Where  the  personal  injury  consists  of  injury  or  disease  in  part  due  to  the 
employment  and  in  part  due  to  causes  other  than  the  employment  or  where 
the  personal  injury  aggravates,  accelerates,  or  activates  a  disease  or  con- 
dition existing  prior  to  the  injury,  compensation  shall  be  allowed  for  such 
proportion  of  the  disability  as  may  reasonably  be  attributed  to  the  personal 
injury  sustained." 

I  am  not  in  accord  with  this  suggestion.  The  Board  has  the  power,  and  exercises 
it,  in  proper  cases  to  limit  compensation  to  that  portion  of  a  disability  which  ma)^ 
be  attributable  to  the  accident.  It  should  not,  however,  be  limited  so  as  to  pre- 
clude it  from  allowing  full  compensation  in  cases  such  as  those  previously 
mentioned.  I  am  afraid  that  an  amendment  of  the  nature  suggested  would  have 
that  effect.    I  cannot  recommend  it. 

The  other  submission  was  that  an  assessment  against  an  employer  should 
be  restricted  to  that  portion  of  the  cost  attributable  to  that  employer.  This, 
I  believe,  has  reference  to  certain  instances  where  the  full  cost  is  assessed  against 
the  employer  and  no  contribution  is  received  from  the  wSecond  Injury  Fund.  1 
have  referred  to  cases  where  men  employed  with  known  disabilities  later  suffer 
severe  ones  entitling  them  to  increased  or  full  compensation.  In  these  cases  the 
Board  relieves  the  employer  through  the  Second  Injury  Fund  of  part  of  the  cost. 
But  where  there  has  been  no  previous  indication  of  trouble  when  the  injury 
happens  and  full  compensation  is  awarded  it  is  the  practice  of  the  Board,  I 
understand,  to  charge  the  full  compensation  to  the  class  concerned.  It  is  also 
noted  on  the  individual  employer's  cost  statement. 
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In  view  ol  the  I.k  I  lli.il  the  I  iind  uc  .ire  (lis<"ussin>(  was  established  to 
cncoiiiMiL;!'  ('in|)l()\('is  to  lake  on  men  ulio  iini^lil  otherwise  he  risks  I  am  of  the 
()l)ini()n  tliat  it  should  Im-  iiiih/cd  to  relieve  the  ernj)loyer  in  the  latter  case  as 
well  as  in  t  he  loi  inei'.  1 1  t  his  is  not  done  emj)lo\  ers  who  now  romplain  of  nu)nntinj< 
assessments  w  ill  he  less  rea(i\'  to  eniploN-  anyone  ahont  whom  there  mi^hl  l>e  any 
medical  doiiht . 

/  recommend  thai  in  (ill  eases  where  compensation  may  involve  activation  or 
(ij^i^ravation  of  a  pre-existing  conditio?!  a  j)ortio7i  of  the  compensation  awarded  he 
paid  from  the  Secofid  Injury  Fund. 

ARTHRITIS  AND  RIIPXMATISM 

The  hiternational  Union  of  Mine,  Mill  and  Smelter  W  corkers  (Canada; 
submitted  that  these  two  conditions  should  he  included  in  Schedule  3  for 
workers  in  mines  1)\'  reason  of  the  fact  that  the\',  i)articularl\'  if  emplo\ed  in 
underground  operations,  are  subject  to  continuous  repetitive  stress.  They  also 
are  exposed  daily  to  wetness,  cold  and  draughts  involving  wide  variations  in 
temperature.  These  situations,  it  was  said,  are  generally  recognized  as  precipitat- 
ing causes  of  the  two  conditions  mentioned. 

The  Labourers'  International  Union  made  similar  submissions  to  the 
effect  that  arthritis  and  rheumatism  should  be  recognized  by  the  Board  as 
industrial  diseases  and  be  included  in  Schedule  3.  This  union  was  interested,  in 
particular,  in  certain  phases  of  the  construction  industry  involving  underground 
work  and  continued  exposure  to  wetness,  draughts,  cold  weather,  wide  variations 
in  temperature  and  repetitive  stress. 

The  Commission  called  Dr.  J.  N.  Swanson,  a  fellow  of  the  Roxal  College 
of  Surgeons  and  a  widely  recognized  authority,  to  advise  on  the  submissions 
made.  Dr.  Swanson  had  done  six  }'ears  research  in  these  matters,  two  years  in 
Britain,  two  years  at  Harvard  Medical  School  and  two  years  in  Toronto  hospitals. 
He  had  been  medical  director  of  the  Canadian  Arthritis  Society  in  Ontario  from 
1960  to  1964  and  w^as  President  of  the  Canadian  Association  of  Occupational 
Therapists  from  1960  to  1966.  He  introduced  his  evidence  by  some  definitions 
of  the  different  types  of  arthritis  of  which  there  are  many.  He  drew  a  major 
distinction  between  joints  containing  fluids  such  as  finger  or  knee  joints  known 
as  synovial  joints  and  those  between  bones  joined  b\'  fibrous  tissue,  such  as  those 
between  the  back  and  the  pelvis.  Trouble  in  the  latter  is  usually  referred  to  as 
osteoarthritis.  He  said  there  was  no  real  distinction  between  artiiritis  and 
rheumatism,  the  latter  being  a  general  term  with  no  specific  significance.  Rheu- 
matism is  in  common  use  as  a  term  in  Great  Britain  but  in  this  countr\-  joint 
disorders  are  usually  referred  to  as  arthritic  ones.  On  the  particular  matters 
which  he  was  called  upon  to  discuss  he  cited  a  study  of  coal  miners  in  England 
where  conditions  of  wetness  and  cramped  quarters  prevailed  in  the  mines.  In 
this  study,  back  injuries  to  the  discs  of  coal  miners  were  compared  with  those  ot 
dock  workers,  manual  workers  and  office  workers  employed  elsewhere.  The 
studies  were  carried  out  in  1950  and  1951  h\  Dr.  Keldron,  the  first  Professor  of 
rheumatolog>-  in  the  British  (\)ninu)nwealth,  with  the  assistance  of  Dr.  John 
Lawrence,  now  considered  a  world  aulluMitx    on  the  ejiidemiology  of  arthritis. 
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The  studies  resulted  in  the  finding  of  severe  radiological  changes  of  disc  degenera- 
tion in  the  lumbar  spine  in  43  per  cent  of  coal  miners  as  compared  with  7  per  cent 
in  office  workers.  Only  8  per  cent  of  miners  had  radiologically  normal  spines 
compared  with  67  per  cent  of  offtce  workers.  The  findings  among  manual  workers 
such  as  engineers,  painters  and  bricklayers  were  intermediate  but  nearer  to  the 
office  workers  than  the  miners.  Dock  workers  showed  changes  intermediate 
between  those  of  the  miners  and  light  manual  workers.  Dr.  Swanson  pointed  out 
that  the  coal  miners  under  study  worked  largel}^  with  pick  and  shovel  and  there 
was  not  the  mechanization  in  those  mines  that  there  is  today  in  the  Ontario  mines. 
In  addition  the  Northern  Ontario  mines  are  largely  hard  rock  mines  where  there 
are  difi"erences  in  the  height  of  the  working  space  and  comparative  absence  of 
the  low  seams  and  cramped  quarters  leading  to  stooping  that  occurred  in  the 
mines  studied  in  England.  The  result  of  the  English  study  was  a  conclusion  that 
trauma,  exposure  to  wet  and  working  in  a  stooping  position  aggravated  the 
symptoms  and  disability.  Osteoarthritis  of  the  knee  also  was  found  to  be 
common  among  miners  who  pushed  heavy  trucks  and  was  commoner  at  the  elbow, 
wrist  and  hand  in  miners  than  in  those  occupied  in  other  occupations  which  were 
studied. 

Dr.  Swanson  stated  that  weather  and  climatic  conditions  such  as  humidity 
and  barometric  pressure  have  a  definite  effect  on  those  suffering  from  arthritis 
but  it  is  not  to  be  implied  that  climatic  changes  have  any  direct  bearing  on 
the  cause  of  arthritis  nor  is  it  believed  that  a  constant  climate  would  have 
any  fundamental  curative  effect.  In  other  words,  dampness  aggravates  pre- 
existing symptoms  but  does  not  cause  them.  Similarly,  prolonged  exposure  to  a 
cold,  damp  atmosphere  will  probably  not  cause  arthritis  but  it  can  lower  the 
body's  resistance  and  trigger  an  attack  if  one  has  already  contracted  rheumatoid 
arthritis  which  is  said  to  exist  in  from  three  to  four  per  cent  of  the  people  in  any 
given  community.  He  went  on  to  say,  referring  to  the  effect  of  wetness  or  damp- 
ness on  the  degenerative  form  of  osteoarthritis,  that  the  study  in  England 
indicated  that  those  working  in  wet  conditions  had  more  back-hip  sciatic  pain 
than  others  and  that,  in  miners,  the  relationship  between  position  at  work  and 
spinal  symptoms  with  incapacity  was  great.  In  other  words,  the  more  stooping 
the  work  involved,  the  more  affected  was  the  man  who  was  doing  it.  He  referred 
as  well  to  a  study  among  Pennsylvanian  miners  in  which  substantially  the  same 
conclusions  were  reached  as  in  the  British  study.  Once  again,  however,  the 
study  was  of  coal  miners.  The  general  conclusion  was  that  degenerative  changes 
of  the  lumbar  intravertebral  discs  were  not  solely  to  be  accounted  for  by  aging 
and  that  the  duration  of  heavy  work  by  coal  miners,  although  it  has  no  bearing 
on  the  development  of  disc  changes,  is  associated  with  spurring  which  he  des- 
cribed as  damage  to  the  tissues  around  the  disc  rather  than  to  the  disc  itself. 
He  knew  of  no  studies  having  been  conducted  other  than  the  two  which  lie  had 
mentioned. 

In  concluding.  Doctor  Swanson  stated  that  posture,  bending,  stooping,  twist- 
ing, lifting,  wetness  and  air  velocity  (draughts)  could  be  considered  to  aggravate 
arthritic  conditions  in  the  circumstances  where  the  two  studies  were  carried  out. 
He  was  not  prepared  to  say,  however,  that  these  were  sufficient  to  be  considered 
causative  factors  in  Ontario  mines.    He  had  seen  no  evidence  that  they  were 
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l)ii(  lie  li.id  iu\ci  woi  I. cd  ill  .1  miiiiii!^  ( oiiiiiiiiiiil  \ .  lie  li.id,  IwAvevcr,  sccfi  the 
cases  w  lii(  li  (  .nnc  1 101 11  .ill  i).iils  ol  !  lie  |  )i  oviiu  c  It  was  hisopiinoii  that  the  whole 
(|uc*sli()n  ol  art  In  il  is  .iiid  i  lien  111,1 1  ism  is  so  impoilaiit  1  h.it  it  shoiiM  he  the  subject 
of  a  stii(l\  \\lii(  Il  would  i('(|iiiii'  about  a  >ear's  work  b\'  soniebody  of  the  cahbre 
of  I)r.  L.iwiciK  (•  who  |)('i  formed  tiic  laii^dish  stiid\',  with  an  assistant  who  nii^ht 
be  another  docloi  oi'  a  social  worker  to  helj)  witii  tiie  iiecessar\"  inti-rvir-ws. 

Looking  at  the  \arioiis  |)rovin("es  of  Canada  one  fnuls  th.il  arthritis  and 
rlieumatism  are  not  iiu  hided  in  an\' schedule  in  an\-  i)rr)vince.  I>iirsitis,  liowever, 
is  included  in  Ontario,  iXewfoundland,  I*rince  ICdward  Island,  Ouebec,  Saskatche- 
wan, British  Columbia,  New  Brunswick  and  Nova  Scotia.  Cellulitis  fmds  a  i)lace 
in  the  schcckiles  of  Alberta,  l>ritish  ("olunibia,  Newfoundland  and  Nova  Scotia. 
Tcnos}'novitis  and  tendonitis  appear  in  the  schedules  of  l>ritisii  Columbia. 
Newfoundland,  Nova  Scotia,  Ontario,  Ouebec  and  Saskatchewan. 

Conclusion 

There  can  be  no  doubt  llial  there  is  a  widesjiread  opinion  in  the  northern 
communities  where  people  work  underground  as  well  as  amont^  those  who  work 
in  the  construction  industry,  that  workmen  who  develop  arthritic  troubles  are 
justified  in  attributing  them  to  the  nature  of  their  work.  However,  there  is  no 
evidence  before  this  Commission  to  establish  that  to  be  the  case.  As  is  t^eneralK 
known  arthritic  troubles  are  prominent  anions:  the  public  at  lari^e.  There  is 
sufficient  in  Dr.  Swanson  s  evidence,  however,  to  justify  a  strong  recommendation  on 
my  part  that  a  research  project  be  undertaken  to  study  the  incidence  of  arthritis  and 
rheumatism  among  miners  when  compared  with  that  suffered  by  workmen  in  other 
occupations.  I  recommend  that  the  Board,  either  by  itself  or  iJi  co-operatio?i  with 
other  authorities ,  add  this  project  to  the  research  projects  it  already  has  in  hand. 

CAISSON  DISEASE 

Caisson  disease  or  compressed  air  illness  arises  from  extreme  pressure  on  the 
body  causing  tiny  bubbles  to  form  in  the  circulation  which  plug  small  blood 
vessels  and  cut  ofT  the  blood  supply  to  various  parts  of  the  body  such  as  skin, 
joints,  lungs,  and  chest  and  which  may  produce  serious  effects.  Symptoms  of  the 
disease  may  not  appear  immediately  after  the  damage  has  been  done  and  on 
occasion  are  delayed  for  man}'  months.  The  disease  is  covered  b>'  section  116  ot 
the  Act  and  is  included  in  Schedule  3  to  cover  those  employed  in  any  process 
where  they  work  under  compressed  air.  A  great  deal  of  evidence  concerning  it 
and  relating  to  working  conditions  was  led  by  the  Labourers'  International  Union, 
members  of  which  are  largely  employed  in  excavating  sewers,  tunnels  and 
other  works  of  that  nature.  The  union  submitted  that  caisson  disease  is  difficult 
to  detect  and  man\-  men  b.avc  not  realized  that  the\-  have  contracted  it.  As  a 
consequence,  when  it  later  develops,  they  are  not  able  to  attribute  the  resulting 
disease  or  disabilities  to  its  initial  causal  efl'ect  for  the  purpose  of  entitlement  to 
compensation.  The  case  was  cited  of  a  man  who  had  worked  under  comi)ressed 
air,  had  died  several  months  later  of  a  heart  attack  and  liad  received  no 
compensation  because  of  lack  of  e\ideiu^e  shcnving  an\-  causal  relationship 
with  his  previous  work.  Reference  was  made  to  Ontario  regulation  100 '6v>.  as 
amended  by  O.R.  123/6vS,  of  the  Oej^artment  of  Labour  in  w  hich  requirements  to 
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be  observed  by  a  company  employing  people  working  under  compressed  air 
are  set  out.  The  regulation  also  outlines  certain  mandatory  provisions  for 
medical  examinations  of  those  employed  in  such  work.  Objections  taken  by  the 
union  to  the  medical  procedure  and  allegations  regarding  it  were  as  follows: 

(a)  the  medical  examinations  are  very  superficial  with  as  many  as  20  men 
being  examined  by  one  doctor  in  the  space  of  half  an  hour; 

(b)  examinations  are  sometimes  delayed  until  after  the  men  start  working 
in  the  tunnel; 

(c)  medical  information  obtained  from  the  cursory  examination  is  in- 
sufficient to  determine  whether  the  man  is  medically  fit  to  work  in 
compressed  air; 

(d)  the  present  form  of  examination  is  insufficient  to  provide  the  Work- 
men's Compensation  Board  with  adequate  evidence  to  establish  causal 
relationship  between  the  work  and  the  diseases  and  the  disabilities  that 
may  result  from  caisson  disease; 

(e)  the  information  furnished  the  union  was  that  the  proper  examination 
should  take  one  and  a  half  hours  for  each  person  and  should  include 
x-ray  of  all  joints  of  the  body  including  the  head  and  chest  and  a  cardio- 
graph of  the  heart; 

(f)  although  regulations  provide  that  a  doctor  be  available  at  all  times  he 
is  often  available  only  once  a  week ; 

(g)  the  examination  should  be  a  detailed  one  and  carried  on  and  sponsored 
by  the  Workmen's  Compensation  Board  and  a  doctor  appointed  by  the 
Board  should  be  responsible  for  the  examination ; 

(h)  the  examination  should  be  held  every  two  weeks  instead  of  every  two 
months  as  at  present.  This  recommendation  was  based,  it  was  said, 
on  the  advice  of  Dr.  Gamarra  who  had  made  a  study  of  caisson  disease; 

(i)  a  medical  lock  or  decompression  chamber,  as  required  by  the  regula- 
tions, should  be  made  available  at  all  pressure  projects.  These,  it  was 
said,  had  not  always  been  available  and  in  some  cases,  where  available, 
had  not  been  connected  for  immediate  use. 

In  addition  to  the  above  the  union  made  these  further  specific  recommendations: 

(a)  that  the  Workmen's  Compensation  Board  make  available  to  all 
employers  using  compressed  air  and  public  officials,  such  as  police  and 
firemen,  information  concerning  the  diagnosis  and  treatment  of  the 
'bends'  and  the  use  of  decompression  chambers; 

(b)  that  the  inspection  system  for  decompression  chambers  be  revised  to 
ensure  absolute  compliance  with  the  regulations  under  The  Department 
of  Labour  Act; 

(c)  that  these  matters  should  be  the  concern  of  the  Workmen's  Compensa- 
tion Board  because  it  is  concerned  with  accident  prevention. 

A  memorandum  on  caisson  disease  was  filed  by  the  Board  and  evidence 
concerning  it  was  given  by  its  Director  of  Medical  Services,  Dr.  Powell.  He 
stated  that  the  Board  deals  with  claims  for  caisson  disease  in  the  same  manner 
as  for  other  scheduled  diseases.   Diagnosis  and  exposure  are  established  and  medi- 
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cal  aid  .iiid  (()iii|)ciis.it  ion  ciil  il  Iciiiciil  .ire  assessed  in  I  he  usual  way.  Where 
cvidiMicc  ol  a  condition  i('laic(|  lo  (  ais-.on  disease,  such  as  a  bone  change,  has  not 
Ix'conic  a|)])ai('ni  nniil  some  time  alter  e\|)Osure,  the  claim  will  he  considered 
as  ol  (lie  later  tinie  .ind  the  n>ua!  crileria  will  appix'.  lie  iK)iiited  out  that  the 
regulations  referred  to  l>\  the  Labourers'  hiternational  I'nion  harl  been 
conipleteK  revised  in  1^)63  and  oilier  evideiu  e  discloses  that  they  are  under 
constant  review. 

Me  went  on  to  s.i\  thai  in  1  •>64  the  l>o,u(l  liad  installed  a  large  permanent 
pressure  chamber  at  the  Toronto  ( icneral  llosi)ital.  Prior  lo  that  lime  the  nearest 
l)ermanent  chamber  was  in  HulTalo,  New  York.  The  new  chamber  jjrovides 
emcrgencx'  treatmenl  at  all  hours  for  those  suffering  from  caisson  disease. 
Pamphlets  describing  the  new  chamber  and  its  use  with  details  of  the  s\mptoms 
of  caisson  disease  have  been  dislributed  b\  the  Hoard.  He  also  informed  the 
inquiry  that  one  of  the  Board's  research  projects  had  been  on  caisson  disease,  Dr. 
Gamarra  having  been  retained  for  that  purpose.  This  study  which  was  quite  a 
lengthy  one  had  been  completed  b\-  Jul\  31st,  1966  but  the  material  had  not 
been  collated  at  the  time  of  these  hearings  and  Dr.  Gamarra  was  unable  to 
submit  his  report.  On  the  medical  aspect.  Dr.  Mastromatteo  of  the  Environ- 
mental Health  Branch  of  the  Department  of  Health  dealt  with  the  sequelae  or 
after  effects  occurring  in  workers  who  have  had  caisson  disease.  He  said  that 
the  sequelae  are  reported  in  medical  literature  at  considerable  length  and  are 
well  known  to  the  medical  profession.  Those  such  as  bone  and  neurological 
disorders  and  changes  will  be  accepted  as  compensable  but,  on  the  question  of 
the  heart  and  the  relationship  between  heart  disease  and  caisson  disease,  he 
had  formed  the  overall  view  that  evidence  was  lacking  to  indicate  that  work 
under  increased  atmospheric  pressure  was  responsible  for  subsequent  heart 
failure.  He  pointed  out  that  heart  disease  h^is  many  causal  relationships  and 
that  so  many  factors  are  involved  when  trying  to  assess  heart  disease  in  an 
individual  that  no  dogmatic  statement  linking  the  disease  with  a  specific  work 
situation  can  be  made.  Commenting  on  the  need  for  thorough  or  routine  physical 
examinations  to  determine  in  advance  whether  a  workman  would  be  susceptible 
to  the  "bends,"  the  doctor  expressed  his  opinion  that  such  an  examination  would 
be  of  assistance  in  disclosing  (a)  ear  drums  that  were  not  intact  and  might 
therefore  be  damaged  because  of  the  change  in  pressure  in  the  ear  canal;  (b)  high 
blood  pressure  or  hypertension  and  generally  poor  physical  condition,  people 
suffering  from  these  conditions  being  less  able  to  tolerate  the  physical  stress  of 
pressure  than  those  in  good  condition;  and  (c)  an\-  bone  disease  that  might  be 
revealed  by  x-ray. 

The  Board  does  not  enforce  regulations  governing  work  under  increased 
atmospheric  pressure,  that  matter  coming  under  the  Department  ot  Labour. 
But  it  has  drawn  up  a  data  sheet  which  is  distributed  to  ever\-  ph\sician  attending 
at  physical  examinations  of  workmen  on  pressure  projects.  This  is  in  ettect  a 
briefing  which  is  given  once  per  project,  the  Board  being  notified  b\"  the  Con- 
struction Safety  Branch  of  the  Department  of  Labour  each  time  there  is  a 
project  involving  atmospheric  pressure.  Dr.  Mastromatteo  was  ol  the  opinion 
that  a  good  medical  examination  as  required  b>  the  regulations  should  take  from 
30  minutes  to  60  minutes.    This,  how^ever,  was  left  to  the  pinsician,  who  was 
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required  to  assure  himself  as  to  the  length  of  the  examination  and  the  criteria  he 
selected  for  determining  a  man's  suitability  to  work  under  pressure  conditions. 
The  Labourers'  International  Union,  which  has  an  alert  and  vigorous  manage- 
ment, called  extensive  evidence  in  the  above  matters  which  extended  to  the 
operation  of  the  equipment  on  the  air  compression  sites  as  well  as  to  medical 
questions.  It  was  realized  that  in  general  these  were  subjects  coming  under  the 
control  of  the  Department  of  Labour  which  by  its  regulations  not  only  lays  down 
the  conditions  under  which  any  work  is  to  be  carried  on  but  is  also  responsible 
for  prosecuting  those  who  violate  the  regulations.  It  was  the  submission  of  this 
union,  however,  as  well  as  of  others,  that  the  regulation  and  enforcement  of 
safety  measures  should  be  brought  within  the  jurisdiction  of  the  Board  and  this 
submission  was  supported  at  the  hearings  by  evidence  and  argument. 

I  have  dealt  with  this  matter  elsewhere  in  my  report  and  for  the  reasons  there 
stated  I  am  not  prepared  to  recommend-  a  change  in  the  present  division  of 
authority  which  limits  the  Board  to  the  furnishing  of  safet}^  information  and 
assistance  in  advising  on  safety  measures  such  as  it  now  gives.  Complaints 
regarding  medical  examinations  and  ph3^sical  conditions  at  the  work  site  must, 
accordingly,  be  made  to  the  Department  of  Labour.  Under  the  circumstances, 
as  all  the  submissions  of  the  union  have  relation  to  enforcement  of  regulations 
which  do  not  come  under  the  Board's  supervision,  I  am  unable  to  make  any 
recommendations  in  this  case  other  than  one.  //  was  stated  on  hehalf  of  the  union 
that  the  pamphlets  describing  the  new  compression  chamber  and  its  use  together  with 
details  of  the  symptoms  of  caisson  disease  and  its  treatment  have  not  been  reaching 
the  hands  of  those  at  work  on  compressed  air  projects.  My  recommendation  is  that 
the  Board  take  steps  to  make  certain  that  a  free  circulation  of  these  pamphlets  occurs 
on  every  new  project  where  compressed  air  is  used. 

PSYCHOSIS  AND  NEUROSIS 

Psychosis  is  the  term  applied  generally  to  any  kind  of  mental  disorder, 
especially  where  the  disorder  is  serious  and  characterized  by  lack  of  insight  as 
distinct  from  psychoneurosis.  Four  major  groups  are  noted  in  a  memorandum 
furnished  by  the  Board: 

(1)  psychosis  from  brain  damage.  This  is  where  the  personality  disorder 
is  the  direct  result  of  a  compensable  injury,  usually  involving  brain 
damage  following  trauma.  The  Board  assumes  responsibility  for 
treatment,  payment  of  compensation  and  permanent  disability  awards 
in  such  cases.  There  is  a  Head  Injury  Committee  of  the  Board  which 
decides  on  the  form  of  treatment; 

(2)  mental  impairment  with  or  without  psychosis.  This  is  associated  with 
brain  damage  caused  by  external  agents  such  as  toxic  chemicals,  high 
voltage  current,  caisson  disease  and  cerebral  anoxemia.  Depending  on 
the  basis  of  reports  of  psychiatrists  or  neurologists  benefits  will  be 
awarded  including  treatment,  payment  of  compensation  and  per- 
manent disability; 

(3)  mental  impairment  resulting  from  an  accident.  This  occurs  when  a  patient 
shows  little  clinical  or  other  objective  evidence  of  brain  damage  but 
it  can  be  concluded  from  the  evidence  that  mental  illness  has  been 
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|)i()<lii(((l  ()i-  |)n-(  i|)ii  .iic(|  |)\  .III  .!(  (  idem  ,  (*.^.,  wluTc  a  workman  has 
been  1)111  led  ill  ii  c.iv'c-iii.  The  uoikiii.m  in  mk  li  a  case  will  be  entillcH 
lo  bciiilils  hill  ( oinpcnsation  u  ill  'lcj)cii(l  on  tlu*  scvcrit\'  of  the  incident 
oi  si  I  Hill  ion.  In  I  he  case  of  ps\  (  liosis  result  in;;  frr)ni  burial  in  a  cave-in. 
lor  insl.iiHc,  hill  (()ni|)eiisat  ion  would  probablv'  be  awarded  until  the 
workman  was  rehabilitated  in  another  position.  It  is  relatively  difficult 
to  estai)lisli  a  case  for  ( ()m|)ensat  ion,  however,  ifi  this  ty[)e  of  psychosis; 
(4)  reactive  dcprcssiofis.  r.iticnls  who  Iia\'e  not  suffered  l^rain  damage 
nia\-  (le\'el()i)  severe  reactive  depressions  followinj^  i)rolon^ed  invalidism 
or  i)rogressi\e  conditions.  Certain  of  these  cases  ma\',  on  the  evidence, 
he  awardecj  c()mj)ensa(ion  where  the  disorder  is  severe. 

Where  the  i)s\chosis  is  not  related  lo  conij)ensal)le  injur\-  but  is  the  result 
of  a  previous  mental  histor\'  or  illness  such  as  schizophrenia  or  manic  de[)ression 
the  patient  will  be  compensated  for  a  i)h\sical  condition  arisincj  from  the  accident 
but  no  provision  will  be  made  for  permanent  disability  for  the  psychosis  and  the 
patient  may  be  referred  to  Ontario  Medical  Hospitals  or  to  psychiatric  services 
of  general  hospitals. 

Psychoneurosis  as  distinguished  from  j)sychosis  is  defined  as  a  functional 
disease  of  the  nervous  system  not  accompanied  by  any  demonstrable  structural 
changes.  Diagnostic  differentiation  between  the  two  is  often  extremely  difficult. 
In  hnman's  terms  neurosis  is  a  break-down  of  emotional  control  as  a  result  of 
stress  leading  to  anxiety  and  depression  but  without  a  lack  of  insight.  Manx- 
descriptive  terms  are  used  such  as  malingering  (gross  exaggeration  of  disability 
for  the  purpose  of  gain),  anxiety  states  (reaction  disproportionate  to  the  event), 
hysterical  reactions  in  a  person  who  is  constitutionally  unstable,  ps\chopathic 
personalities  with  or  without  anti-social  behaviour,  alcoholism,  hypochondriasis, 
accident  neurosis,  poor  motivation,  and  other  terms  of  like  intent.  These  terms 
are  frequently  grouped  by  medical  authorities  under  an  inclusive  term  of 
"functional  overlay".  The  term  does  not  include  insanity  such  as  schizophrenia, 
severe  depressive  reaction,  epilepsy,  mental  deficienc}'  and  things  of  the  kind,  all 
these  being  classed  as  psychotic  conditions. 

The  operating  policy  of  the  Board  with  reference  to  neurosis  is  based  on  the 
medical  axiom  that  in  the  treatment  of  the  psxchoneurotic,  hope  of  cure  rests 
upon  one's  ability  to  offer  the  patient  a  greater  gain  than  that  afforded  by  his 
illness.  Thus  when  the  workman  develops  a  "functional  overla>"  in  relation 
to  his  compensable  disability  every  attempt  is  made  b\'  the  Board  by  wa\-  ot 
psychiatric  consultations  to  assist  the  workman  to  overcome  this  critical  period. 
Psychiatric  treatment  is  usually  provided  concurrently  with  other  treatment  it 
it  does  not  prolong  treatment  of  the  compensable  injur\-.  As  psychoneurosis 
without  faculty  loss  or  measurable  clinical  deformit\'  is  difficult  to  establish, 
entitlement  to  compensation  for  this  condition  is  not  conimon  and  is  granted 
only  after  neuropsychiatric  consultation. 

As  submissions  in  these  matters  have  come  from  three  particular  sources  I 
shall  refer  to  them  at  lengtii.  The  Mine.  Mill  and  Snieher  Workers'  imion 
referred  the  Commission  to  a  report  (^f  (1iief  Justice  Sh^an  oi  British  Columbia  in 
1952  wherein  the  Commissioner  said  he  could  see  no  distinction  in  legal  jManciple 
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in  interpreting  the  word  "accident"  between  the  case  of  one  man's  suffering  from 
a  pre-disposing  cause  physical  in  its  nature  and  that  of  another  predisposed  to  an 
incapacitating  neurosis  because  of  some  latent  defect  in  his  personality.  The 
Commissioner  felt  that  disabling  neurosis  whether  caused  directly  by  an  accident 
or  excited,  precipitated  or  contributed  to  by  an  accident  was  in  each  case  a 
personal  injury  by  accident  which  should  be  compensable.  Representatives  of 
the  union  submitted  that  in  cases  where  a  pre-existing  tendency'  to  neurosis  was 
a  contributing  cause  of  the  disability,  for  example  where  it  has  been  decided 
medically  that  the  pain  experienced  by  the  workman  is  psychogenic  in  origin, 
the  Board's  practice  has  been  to  pay  a  portion  only  of  the  claim  on  the  basis  that 
the  man's  makeup,  mental  processes  and  tendencies  have  been  a  contributing 
factor.  The  union  finds  fault  with  this  practice  and  asks  that  the  Board  be 
required  to  take  a  broader  view  of  these  cases.  Its  submission  was  that  many 
miners  are  on  incentive  pay  which  subjects  them  to  greater  pressure,  stress  and 
anxiety  than  is  the  case  with  the  ordinary  workman.  As  a  consequence,  they  have 
a  higher  rate  of  rejected  claims  than  other  workmen  although  their  disabilities 
may  arise  b}^  reason  of  the  fact  that  they  have  a  greater  tendency  to  suffer 
mental  as  well  as  physical  reactions  to  injury  because  of  the  physical  nature  of  the 
work  which  they  perform.  A  fear  that  he  may  be  unable  to  resume  that  work 
results  in  a  severe  mental  disturbance  in  a  miner. 

The  submission  by  the  Ontario  Federation  of  Labour  w^as  that  the  Board 
should  be  more  active  in  seeking  to  rehabilitate  workmen  who  have  had  serious 
accidents  and  have  been  ph^^sically  restored  to  what  appears  to  be  good  health 
but  are  left  with  emotional  disturbances.  Lastly,  the  United  Electrical  Workers 
urge  recognition  of  mental  illness  and  pure  fatigue  neurosis  as  valid  grounds  for 
compensation  claims.  That  union  submitted  that  in  a  period  of  revolutionary 
change  in  industrial  technology  and  the  advent  of  automation  an  entirely  new 
approach  in  treatment  is  required  to  deal  with  problems  associated  with  the  work 
environment  in  such  cases.  It  was  said  that  these  changes  result  in  mental, 
nervous  and  emotional  illness  causing  disability  and  loss  of  time  from  work. 
The  recommendation  of  the  union  was  that  the  Act  be  amended  "so  that  any 
barrier  or  restriction  to  an  up-to-date  approach  to  illnesses  of  the  type  dealt 
with  be  removed,  permitting  the  payment  of  compensation,  and  thereby  intro- 
ducing a  compulsion  of  employers  to  accept  responsibility  for  remedial  and 
preventive  measures  on  a  far  broader  basis  than  exists  to-day." 

Referring  first  to  the  last  submission  there  is  in  fact  no  statutory,  barrier  of 
the  type  described  and  the  real  objection  of  the  union  appears  to  be  that  while 
the  Board  will  recommend  psychiatric  treatment  in  cavSes  of  stress  and  anxiety 
arising  from  repetitive  work,  fatigue  neurosis  or  other  conditions  of  the  kind, 
it  is  not  often  that  the  Board  will  also  recognize  a  claim  for  compensation.  What 
the  union  actually  sought  was  that  neurosis  be  added  as  a  class  in  Schedule  3, 
which  would  allow  the  workman  engaged  in  repetitive  work  who  suffers  a 
neurosis  to  have  the  benefit  of  the  presumption. 

There  was  little  evidence  before  the  Commission  on  which  any  decision  in 
this  matter  could  be  made.  The  spokesman  for  the  United  Electrical  Workers 
Union  cited  reports  of  various  medical  men  on  neuroses  and,  in  particular,  a 
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|).il)ci'  wrilh'ii  1)\  (cil.iiii  medic, il  ,iiit  lioiii  ic^  in  Tiiriii,  Ital\',  rc|Kjrlinj(  observa- 
tions in. idc  on  workers  and  clerks  in  I  lie  I  i.ii  Mot  oi Works  I  here.  Reference  was 
in.ide  in  the  p.iix'i'  to  the  c.isc  ol  a  man  in  thai  jjkint  ulio  liad  been  employcfl  on 
ii'j)c*ti(i\e  work  and  who  was  said  to  have  sulTcred  a  pure  fatij(iie  neurosis. 
KeftTCMUc  was  made  as  well  at  other  |)oiiits  in  the  evidence  to  the  effect  of 
niechani/atiou  u|)()ii  the  workman.  I  )r.  Mastromat  teo,  Chief  of  tlie  Orcui)ational 
Health  Service,  pjiviromneiit  il  Health  iiranc  h  of  the  Ontario  I)ei)artment  of 
I  leal  I  h  was  the  ()id\   medical  wit  ness  to  test  if  \  on  t  he  matter.    I  (juote: 

"Dr.  Maslromatteo:  1  am  not  an  expert  in  that  field  but  I  think  repetitive 
work  does  not  produce  neurosis.  The  neurosis  lies  in  the  roots  of  the  person 
involved  and  physical  work  of  this  t\pe  would  not,  in  m\  opinion,  cause 
neurosis. 

Mr.  Guthrie:  It  ma\  contribute? 

Dr.  Mastromatteo:  1  believe  that  tlie  roots  of  this  condition  are  larj^^ely 
emotional.  Certainly  if  there  is  a  severe  ph\sical  effort,  where  a  man 
was  in  danger  of  his  life  as  some  of  them  feel  when  they  get  bronchial 
pneumonia  this  could  trigger  emotional  neurosis.  But  to  me  phxsical 
movements  would  not  cause  neurosis." 

In  the  stress  of  modern  life  emotional  disturbances  are  undoubtedly  common. 
To  attribute  such  a  disturbance  in  a  workman  to  repetitive  stress  alone  is 
another  matter.  Studies  appear  to  be  in  progress  in  various  parts  of  the  world 
on  the  subject  and  with  increased  mechanization  of  industry  it  is  a  matter  to 
be  kept  under  close  review  by  the  Board.  Lacking  medical  evidence  I  am  not 
prepared  to  make  a  recommendation  upon  it. 

The  same  may  be  said  for  neurosis  following  an  accident.  While  the  Director 
of  Medical  Services  for  the  Board  stated  that  he  had  seen  ver\-  few  cases  of 
malingering  among  the  many  cases  that  came  to  the  Board's  attention,  adding 
neurosis  as  a  class  in  Schedule  3  might  make  it  dif^cult  for  the  Board  to  turn 
down  a  case  where  malingering  was  demonstrated.  I  base  m\-  decision,  however, 
more  upon  the  fact  that,  as  I  interpret  the  evidence,  the  Board  is  very  aware 
of  the  functional  overlay  that  occurs  in  many  cases  and  these  cases  are  being 
handled  in  a  careful  and  sympathetic  fashion.  The  Board  has  a  special  Head 
Injury  Committee  which  deals  with  psychiatric  and  neurosis  cases  and  it  has, 
and  retains,  the  services  of  the  foremost  consultants  in  those  fields.  Whether 
compensation  is  paid  in  addition  to  treatment  is  a  matter  in  such  cases  of 
supreme  importance.  While  a  decision  to  pay  compensation  might  hasten 
recovery  it  would  often  have  the  opposite  effect.  These  are  matters  which  the 
Board  must  consider  and  does  consider  in  every  case.  It  is  perhaps  the  most 
difficult  field  with  which  the  Board  must  deal  and  no  rule  of  thumb  solution 
would  suffice.  I  am  satisfied  that  these  cases  are  receiving  sympathetic  and 
expert  consideration  and  that  the  hands  of  the  Board  should  not  be  fettered. 

On  the  submission  that  miners  were  nu^e  prone  than  others  to  sufier  trom 
neurosis  Dr.  Van  Nostrand  for  the  Board  said  that  there  was  no  statistical 
or  other  authorit>'  to  substantiate  the  claim  and  none  has  been  advanced  to  this 
Commission.    I  am  (juite  unable  t(^  place  miners  in  a  dilTcrent  class  from  others. 
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If  it  be  established  in  the  future  that  it  is  an  occupational  hazard  of  mininc^ 
it  might  justify  the  addition  of  such  a  class  to  Schedule  3  for  the  industry. 

INDUSTRIAL  DEAFNESS 

The  United  Steelworkers'  Union  in  its  submissions  urged  that  occupational 
deafness  be  added  to  Schedule  3  for  any  industry  involving  prolonged  and 
continuous  exposure  to  excessive  noise.  A  similar  recommendation  was  made 
by  the  Ontario  Federation  of  Labour.  It  was  pointed  out  that  it  is  now  well 
recognized  in  many  industries  that  men  are  suffering  occupational  deafness  by 
reason  of  the  excessive  noise  in  places  where  they  must  perform  their  work. 
Unlike  traumatic  deafness  which  results  from  a  loud  explosion,  or  injury  to  the 
head,  occupational  deafness  develops  over  perhaps  a  period  of  many  years  and 
as  a  consequence  it  is  said  that  a  workman  at  times  has  difficulty  in  establishing 
that  his  disability  was  due  to  his  employment. 

Dr.  Powell  for  the  Board  pointed  out  that  industrial  deafness  is  covered 
under  the  second  part  of  the  definition  of  industrial  disease  as  it  appears  in 
section  1  (1)  (i)  of  the  Act.  He  went  on  to  say  that  where  industrial  deafness  is 
established  the  workman  is  entitled  to  necessary  medical  aid  including  a  hearing 
aid.  Compensation  benefits  are  pa^^able  where  a  workman  experiences  earning 
impairment  due  to  a  necessary  change  of  employment  when  he  has  to  leave  his 
previous  occupation  because  of  exposure  to  noise.  The  Board  has  established 
certain  criteria  on  the  advice  of  its  medical  consultants  whereby  pensions  for 
industrial  deafness  are  granted  after  the  workman  has  been  away  from  excessive 
noise  for  a  period  of  at  least  six  months.  The  reason  for  the  delay  is  that  the 
hearing  loss  due  to  exposure  to  noise  in  industry  cannot  be  accurately  assessed 
without  removing  the  man  from  the  noise  conditions  for  that  period.  After 
some  six  months  away  from  the  noise  his  hearing  should  have  improved  to  some 
degree  and  this  would  confirm  a  diagnosis  that  deafness  was  due  to  his  emplo}^- 
ment.  The  workman  who  chooses  to  seek  other  employmicnt  to  conserve  his 
hearing  is  entitled  to  rehabilitation  assistance. 

Dr.  Powell  stated  that  industry,  the  Department  of  Labour,  and  the  Depart- 
ment of  Health  have  all  developed  programmes  to  prevent  deafness  by  reduction 
of  noise  and  by  periodic  audiometric  checks.  Where  traumatic  deafness  is 
complete  and  the  condition  is  not  assisted  by  hearing  aid,  the  allowance  made 
is  30  per  cent.  But  ailments  are  taken  into  account  over  and  above  the  loss  of 
hearing,  such  as  dizziness,  noises  in  the  ear  and  certain  other  disabilities.  The 
allowance  of  30  per  cent  is  made  with  relation  to  the  nature  and  degree  of  dis- 
ability and  not  specifically  for  earning  impairment.  The  Board  figure  of  30  per 
cent  is  a  minimum  figure  and  if  there  is  also  vertigo  the  workman  is  allowed 
an  extra  three  or  four  per  cent.  If  constant  headaches  occur  he  might  receive 
as  much  as  15  per  cent  more. 

Dr.  Kavanagh  who  also  spoke  for  the  Board  said  that  the  Board  considers 
that  a  totally  deaf  man  is  not  at  such  a  disadvantage  on  the  labour  market  as 
one  who  is  totally  blind  and  that  for  a  loss  of  earnings  as  opposed  to  an  anatomical 
impairment  30  per  cent  compensation  is  fair  and  just.  It  compares  favourably 
with  that  in  other  jurisdictions  as  in  few,  if  any,  is  a  larger  compensation  paid. 
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lie  iclciicd  to  tlic  (li^i  iiK  I  ion  Ixiwccii  o(  (  iij),!!  ion.il  dcifiiess  and  traumatic 
(leafiK'ss  wlu'ic  iIk-  dis.ihiliiN  o(  <  iiis  suddenly  as  a  result  of  a  sinj^le  blast  or 
blow  which  is  ticitcd  ,is  ,m  .i((idciit.  Iiidiistri.d  rlcafness  arises  gradually 
imdci  ( oiil  iiiiicd  ('.\|)()surc  lo  noise  .iiid  compt-nsal ion  is  awarded  only  if  there  is 
an  ini|).iii  incnl  of  earnini;  capiuilx.  Tlie  workman  nia\'  he  e.\iK)sed  to  noise 
and  snlTrrinv;  iiurc.isin.L;  deafness  hnl  if  he  is  able  to  continue  to  work  at  full  wa^jes 
he  is  not  considered  (o  be  entitled  to  (()ni|)ensation  under  the  terms  of  the  Act. 
I  )i-.  Kavana^h  stated  that  siiu c  1<)5()  when  the  I'lrst  deafness  claim  was  made 
there  had  been  542  deafness  claims  of  which  2S.S  have  been  allowed  in  the  cate- 
ji[ory  of  occupational  deiifness. 

Dr.  IVbistromatteo  said  that  industrial  occupational  noise  has  been  unrler 
stud>-  b>'  the  laivironmental  Health  Branch  and  that  one  enj^ineer  is  em[)lo\ed 
whose  function  is  to  assess  noise  exposure  in  work  occupations  in  Ontario. 
This  ofiticial  is  a  specialist  in  his  field  and  is  frecjuenth'  called  upon  by  the  Board 
when  a  claim  is  made  for  comi)ensation  for  occupational  loss  of  hearing.  He 
then  carries  out  an  investii^ation  and  reports  to  the  Board.  Dr.  Mastromatteo 
was  of  the  opinion  that  there  is  no  hii^h  incidence  of  industrial  deafness.  Ik- 
stated  that  there  are  no  specific  regulations  of  the  Department  of  Labour  or  an\ 
other  department  which  control  the  level  of  sound  in  industry-  or  mining  but  he 
believes  that  there  is  sufftcient  coverage  under  The  Industrial  Safety  Act  and  The 
Mining  Act  by  their  general  regulations  to  deal  with  noise  levels  which  are  found 
to  be  excessive.  He  admitted  the  difficulty  of  prosecuting  under  such  general 
provisions  if  no  maximum  levels  are  specified.  He  stated  that  the  concentration 
was  upon  the  enforcement  of  protective  measures  such  as  car  devices  but  said 
there  was  no  compulsory  means  of  enforcing  the  use  of  such  devices.  Dr.  Hogarth, 
who  also  testified,  was  of  the  opinion  that  traumatic  deafness  should  not  be 
included  in  Schedule  3  in  any  event  as  it  is  due  to  an  accident  and  not  to  a 
disease. 

In  order  to  have  further  expert  evidence  in  this  matter  the  Commission  had 
Dr.  Alexander  Fee  attend.  He  is  an  eminent  ear,  nose  and  throat  specialist 
attached  to  the  Toronto  Western  Hospital.  He  expressed  the  opinion  that  a  man 
w'ho  sufTers  from  industrial  or  occupational  deafness  has  not  the  same  disabilit\- 
as  is  suffered  by  the  man  who  loses  his  hearing  due  to  an  accident.  The 
industrial  deafness  is  not  so  serious  because  its  advent  is  gradual  and  affects  onl\ 
the  high  tones  and  persons  suffering  from  it  can  carry  on  for  man\-  \ears.  The\' 
graduall}^  become  accustomed  to  their  deafness  and  compensate  tor  it.  The 
older  man  who  suffers  a  traumatic  loss  of  hearing,  on  the  other  hand  has,  in  his 
opinion,  an  injur\'  almost  as  severe  in  nature  as  total  blindness  b\-  reason  ot 
difficulty  in  adjusting  himself  to  the  disability. 

Mr.  Parker,  Executive  Director  of  the  Canadian  Hearing  Society,  also 
attended  to  assist  the  Commission  in  this  matter.  He  was  acquainted  with  Mr. 
Sam  Morton  who  had  made  a  submission  to  the  Commission  in  which  a  com- 
plaint was  made  that  the  30  per  cent  disabilit\-  allowance  for  his  complete  loss  of 
hearing  and  10  per  cent  for  loss  of  balance,  smell  and  taste  was  inadequate. 
Mr.  Parker  supported  this  submission  as  he  was  of  the  (^pinion  that  tb.c  allowance 
made  in  man\-  cases  of  deafness  should  be  substantiall\-  more.   He  said  that  severe 
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bilateral  deafness  as  a  result  of  accident  with  side  effects  of  vertigo,  dizziness, 
loss  of  smell,  head  noises  and  similar  complaints,  was  a  far  more  serious  disability 
than  that  suffered  in  the  ordinary  case  of  occupational  deafness  and  was 
extremely  damaging  to  the  individual  not  only  socially  but  in  his  effort  to  gain 
employment  and  maintain  it. 

As  a  result  of  what  has  been  said  at  the  hearings  I  would  recommend  that  the 
Board  should  exert  greater  efforts  to  investigate  the  matter  of  sound  levels  at  work  or 
to  lend  the  assistance  of  its  research  to  a  greater  extent  than  in  the  past  to  the 
government  authorities  who  must  regulate  it.  On  the  matter  of  compensation  I  do 
not  feel  there  can  be  any  departure  from  the  scheme  of  the  Act  that  compensation 
be  payable  only  when  there  is  loss  of  earnings  and,  as  a  consequence,  so  long  as  a 
man  is  able  to  continue  to  work  no  compensation  can  be  paid.  It  also  appears  to 
be  the  opinion  in  all  other  jurisdictions,  judging  by  their  legislation,  that  30  per 
cent  is  the  maximum  amount  which  should  be  awarded  for  deafness  of  the  indus- 
trial type  uncomplicated  by  troubles  such  as  vertigo  or  headaches.  /  am  of  the 
opinion,  however,  that  the  additional  allowances  for  vertigo  and  headaches  or  other 
complications  in  cases  of  bilateral  deafness  are  inadequate  and  I  recommend  that 
provision  be  made  for  an  increase  in  these  allowances. 

Coming  finally  to  the  matter  of  including  this  disability  in  Schedule  3  it  is 
to  be  noted  that  in  the  Province  of  British  Columbia,  following  the  report  of 
Mr.  Justice  Tysoe,  provision  is  now  made  in  the  Schedule  for  industrial  deafness 
as  well  as  traumatic  deafness.  Were  I  to  make  any  recommendations  or  changes 
in  Schedule  3  it  would  be  that  a  change  should  be  made  in  this  instance  and  that 
industrial  deafness  should  be  included.  For  the  reasons  previously  stated, 
however,  I  do  not  make  this  recommendation.  The  Board  already  considers 
industrial  deafness  an  industrial  disease  and  according  to  the  evidence  treats  it 
in  the  same  manner  as  if  the  presumption  applied.  This  method  of  dealing  with 
these  situations,  in  my  opinion,  is  adequate. 

HEART  AND  LUNG  DISABILITIES  IN  FIRE  FIGHTERS  AND  OTHERS 

The  Provincial  Federation  of  Ontario  Professional  Fire  Fighters  submitted 
that  there  is  a  serious  occupational  hazard  peculiar  to  professional  fire  fighters 
in  the  performance  of  their  duties  and  that  this  results  in  an  increasing  number 
of  cases  of  injury  or  death  from  arterial  hypertension,  heart  or  respiratory 
diseases.  Reference  was  made  to  an  article  by  Dr.  Nathaniel  E.  Reich,  1953, 
which  contained  these  conclusions: 

"(1)  hypertension  coronary  thrombosis — the  anginal  syndrome  and  mani- 
festations of  accelerated  atheromatous  changes  are  especially  prone  to 
occur  in  firemen  and  related  dangerous  occupations  because  of  certain 
mental  and  physical  factors  associated  with  these  occupations; 

(2)  adequate  experimental  and  clinical  evidence  has  been  accumulated  to 
show  that  the  stresses  and  strains  of  fire-fighting,  environmental 
extremes,  trauma  and  shock,  burns,  gases  and  smoke  may  act  as  pre- 
disposing factors  in  the  causation  of  several  cardiac  disorders; 

(3)  aggravation  of  pre-existing  heart  disease  may  also  occur  in  the  presence 
of  the  above  factors." 
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It  is  Icit  1)\'  (lie  union  ili.ii,  il  .i  s|)C(  ili(  jjiovisiofi  is  j)lacc(|  in  the  Act  coveriiij^ 
firc-lij^htcrs,  il  will  he  less  (liHi<  nil  to  cstahlisli  in  individual  cases  that  the  fire- 
fitihtcr  snilcicd  Irom  .ntcii.d  li\  pciicnsion,  lic;nt  or  respiratory  disease  arising 
out  ol  and  in  the  (oiirsc  oi  his  cmploNiiicnt .  L(*^islatif)ri  coverin^j  firefighters 
exists  in  sonic  ol  I  lie  slates  oi  the  ('nited  States  and  more  recent I\',  in  September 
1966,  in  Manitoba,  regulations  in  tiie  followini^  form  ucre  marh*: 

"Ahniitoba  Workmen's  ( "onij)ensat  ion  I>oard  Regulation  I/66  beiii^  Man- 
itoba Regulation  98/66  made  under  The  \Vf)rkmen's  (V)mi)ensation  Act 
R.S.M.  1954  c.  297  respe(lin.u  I'ull-tinie  Muni(ii)al  h  ire-I-'i^hters 

01.00  In  this  rei^ulation  'lire-fi^hter'  means  a  full-time  member  of  a 
professional  municipal  fire-fit^htini;  department. 

02.00  Where  a  fire-fighter  suffers  a  heart  attack  diagnosed  as  such  by  a 
duh'  (jualified  medical  practitioner 

(1)  after  he  has  entered  upon,  and  while  he  is  still  engaged  in  the 
actual  answering  of  a  fire-call  and  the  fighting  of  a  fire;  or 

(2)  while  he  is  actually  engaged  upon  prescribed  training  phases 
of  his  W'Ork  involving  substantial  physical,  mental  or  nervous 
tension  or  strain;  and 

(a)  the  fire-fighter  during  the  two  years  immediately  preced- 
ing any  occurrence  upon  which  a  claim  is  based,  has  been 
in  continuous  service  as  a  member  of  the  department; 

(b)  at  or  after  the  time  of  entering  such  service  the  fire-fighter 
has  undergone  a  physical  examination  including  an  exami- 
nation of  the  circulatory  system  (if  such  an  examination  is 
required  by  the  employing  department),  following  which 
examination  he  was  duly  approved  for  service  as  a  fire- 
fighter; 

unless  the  contrary  is  proved,  the  injury  shall  be  deemed  to  have  been 
suffered  in  the  line  of  duty  and  to  have  arisen  out  of  and  in  the  course 
of  his  employment. 

03.00  A  fire-fighter  who  has  had  a  heart  attack,  whether  compensable  or 
not,  but  who  has  thereafter  been  medically  certified  to  be  fit  for 
service  as  a  fire-fighter,  is  entitled  to  the  benefits  of  Section  2 
hereof. 

04.00  A  fire-fighter  who  becomes  disabled  b\  reason  of  lung  injur\  is. 
unless  the  contrary  is  proved,  deemed  to  have  incurred  that  disa- 
bility in  the  course  of,  and  arising  out  of  his  employment,  if  the  type 
of  lung  injury  by  which  he  is  disabled  is  generally  accepted  in 
medical  opinion  as  resulting  from  the  inhalation  of  smoke  or  gases, 
or  fumes,  or  an\-  two  or  more  of  these  causes. 

OvS.OO  W^here  disabilit\'  due  to  inhalation  of  carbon  monoxide  is  claimed 
Section  4  applies  onl\-  where  a  medical  ruling  of  inhalation  of  and 
disability'  by  reason  of  the  inhalation  of  carbon  monoxide  is  made 
w^ithin  forty-eight  hours  of  the  exposure  claimed  as  the  cause  of 
disability." 
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The  union  representative  at  the  hearing  referred  the  Commission  to  the 
report  of  Mr.  Justice  Turgeon  inquiring  into  the  Workmen's  Compensation 
Act  in  Manitoba  where  he  cited  the  case  of  Town  of  Cicero  v.  Industrial  Com- 
mission, 89  N.E.  2d.  354.  In  that  case  a  fire  department  heutenant  who  had 
suffered  from  chronic  heart  disease  for  at  least  five  years  prior  to  his  death  had 
rushed  to  a  fire  by  truck,  had  run  into  the  building  and  had  begun  to  direct 
his  men  in  the  extinguishment  of  the  fire  when  suddenly  he  fell  to  the  floor  and 
was  taken  to  the  hospital  where  he  was  pronounced  dead.  In  that  case,  though 
the  fire  fighter  was  suffering  from  chronic  myocarditis  predisposing  him  to 
collapse,  the  Court  held  that  death  had  resulted  from  his  activities  at  work  and 
recovery  was  allowed. 

The  Federation  admits  that  in  the  claims  which  have  been  rejected  here 
there  has  usually  been  no  work  incident;  the  fire  fighters  died  not  as  a  result  of 
fighting  particular  fires  but  by  reason  of  heart  or  lung  disease  which  the  Federa- 
tion says  should  be  related  and  can  be  related  to  this  occupation. 

The  submissions  of  the  fire  fighters  received  support  from  both  the  United 
Steelworkers  and  the  United  Electrical  Workers'  unions.  The  latter  union 
extended  its  submission  to  ask  for  greater  flexibility  by  the  Board  in  its  adjudica- 
tion of  all  heart  disease  claims.  The  example  was  cited  of  a  union  member  whose 
arm  had  been  badly  mangled  and  w^ho  was  confined  to  hospital  for  a  prolonged 
period  when  a  number  of  surgical  operations  were  performed.  He  was  later 
discharged  but  while  still  convalescing  at  his  home  suffered  a  heart  seizure  from 
which  he  died.  Death  benefits  were  denied  the  widow.  The  submission  made 
was  that  her  claim  for  benefits  should  have  been  accepted  on  the  assumption 
that  the  injuries  were  a  direct  aggravation  of  the  heart  condition  and  the  work- 
man's death  could  be  attributed  to  this  fact. 

The  Director  of  Medical  Services  of  the  Board  testified  that  it  is  accepted 
medical  doctrine  that  coronary  episodes  do  not  occur  without  pre-existing 
pathology.  The  majority  of  the  claims  submitted  to  the  Board  are  concerned 
with  the  problem  of  coronary  thrombosis  and  its  relation  to  certain  aggravating 
conditions  arising  out  of  and  in  the  course  of  employment  such  as  physical 
exertion,  lack  of  oxygen,  smoke  inhalation  and  various  noxious  gases  and  fumes 
which  may  affect  circulation  to  the  heart  muscles.  He  said  that  most  heart 
pathologists  agree  that  work  or  physical  exercise  cannot  damage  a  normal 
healthy  heart  but  the  problem  arises  because  it  is  difficult  to  know  when  one 
is  dealing  with  a  normal  heart.  It  is  known  that  atherosclerosis  involving  the 
coronary  arteries  is  very  common  in  Canada  particularly  in  males  over  the  age 
of  30  and,  while  the  exact  cause  of  this  condition  is  not  known,  most  cardiologists 
feel  that  high  fat  diet,  obesity,  lack  of  exercise,  tobacco,  hypertension,  diabetes 
and  genetic  factors  are  significant.  In  cases  involving  direct  trauma  or  electrical 
injuries  involving  the  heart,  the  causal  agent  is  usually  obvious  and  entitlement 
follows.  Claims  are  not  accepted  where  a  heart  condition  is  due  to  general 
overwork,  physical  exhaustion,  emotional  strain,  prolonged  nervous  tension 
or  long  hours  at  work  unless  there  is  a  work  incident  or  other  direct  causal 
relationship.  Heart  claims  in  all  cases  are  considered  carefully  by  the  Board 
and  judged  on  individual  merit.    In  difficult  cases  opinions  are  always  requested 
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from  Iculiiii;  (  aidiolo^isls.  W'licic  pci  iimmcii I  iiiip.iiriiicii t  of  canliar  functicjn 
results  llu-  ]).iti('iit  is  i;i\(ii  the  lull  .imoiiiit  ol  ilic  if>t.il  clinical  rating;  as  an 
;i\\;ii(l  loi-  (oiiipciis.il  ion  .iiid  a  portion,  iisii.ilK  50  per  cent  is  charj^cd  to  the 
Second  Injnrx  lund.  1  )i .  M  ,isi  roniat  I  co,  u  lio  ( oiidiictcd  a  study  r)f  fire  fi^jhters 
ill  llic  ("it\  oi  loionto  (ovciini;  ihc  period  1951  lo  1953  and  conipared  their 
(lealh  rates  with  men  ol  similar  aj^^'  ^r()ii|)s  diiriiij^^  the  same  perifxl,  stated  that 
tile  stii(l\  had  showed  cardioxascniar  mortalit\  to  he  greater  amon^  fire  fij^hters 
than  that  amoni;  averai^e  males.  Me  pointed  onl,  however,  that  lun^  deaths  are 
decreasing;  in  nnmher  so  that  there  is  no  hasis  lor  alle^in^  an  increased  risk  of 
niorlality  ihroii^ii  iiihalini;  smoke  over  loni;  j)crio(ls  of  fire  fi^htin^.  He  also 
sii.uiicsled  thai  the  increase  in  heart  mortalilN-  anionic  fire  fii^hters  is  explained 
b\'  nian\-  factors,  one  of  them  bein^  the  basis  of  plnsical  selection  of  such  men. 
Mre  fiiihters  are,  i;encrall\-  speakini^,  slurd\  ,  muscular  individuals  who  must 
meet  certain  plnsical  re(iuirements  and  it  is  known  that  [lersons  of  this  type 
have  a  higher  incidence  of  heart  disease.  As  a  consequence,  in  i)art  at  least, 
the  disease  may  be  attributable  to  the  selection  of  certain  phxsical  types  rather 
than  to  the  conditions  of  the  occupation. 

I  would  be  prepared  to  make  a  recommendation  that  a  rc.c(ulation  be  passed 
similar  to  that  contained  in  02.00  (1)  of  the  Manitoba  Ret^ulations  but,  as  no 
difficulty  is  experienced  at  the  present  time  in  the  manner  in  which  the  Board 
deals  with  heart  attacks  suffered  in  the  course  of  fightincj:  a  fire,  such  a  regulation 
hardly  seems  necessary.  So  far  as  the  balance  of  the  submission  goes  I  approve 
of  the  manner  in  which  the  Board  handles  heart  cases  at  the  present  time.  So 
long  as  they  receive  careful  consideration  and  are  judged  on  their  merits  with 
the  benefit  of  the  doubt  being  accorded  the  claimant  no  more  can  be  demanded 
in  a  workman's  compensation  case.  The  same  considerations  must  apply  to  the 
type  of  case  cited  b\'  the  United  Electrical  Workers.  The  Board  does  consider 
aggravation  resulting  in  heart  seizures  and  allows  compensation  for  them  in 
many  instances.  The  case  mentioned  by  the  union  was  decided  on  its  particular 
facts  in  which  the  causal  relationship  was  very  far  from  clear.  I  am  not  pre- 
pared to  make  any  recommendation  upon  the  submission  that  was  made. 

MEDICAL  CONDITIONS  ARISING  FROM  DUST  EXPOSURE 
General 

Submissions  under  this  heading  were  man\-.  The>'  came  from  individuals, 
from  municipalities  and  from  the  unions  that  spoke  for  those  engaged  in  the 
mining  industry.  They  had  reference  to  silicosis,  emphysema,  tuberculosis,  cancer 
and  other  diseases,  all  of  which  were  said  to  be  occupational  hazards  of  those 
employed  in  mines.  The  general  complaint  was  that  the  Board's  polic\-  in  recog- 
nizing disabilities  as  compensable  is  too  restrictive  and  that  there  should  be  a 
widening  of  the  classes  in  Schedule  3.  \'arious  medical  ills  will  be  discussed  in 
detail  hereafter  but  the  general  nature  of  the  submissions  may  be  seen  in  the 
representations  made  by  Mr.  Murdo  Martin,  M.P.  who  has  been  associated 
with  mines  and  miners  for  a  great  many  years.  He  claims  tliat  the  definition  ot 
industrial  disease  as  it  pertains  to  gold  miners  is  too  restricii\o.  (mi1\-  silicosis  and 
pneumoconiosis  being  recognized  as  compensable.  W  hilc  in  recent  >  ears.  b\' 
reason   of   better   ventilation    and    aluminum   dust    therap\-.  there   has   been   a 
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marked  decline  in  the  number  of  compensation  claims  established  for  these 
diseases,  he  points  out  that  this  has  not  been  accompanied  by  a  similar  decline  in 
the  number  of  gold  miners  who  have  become  partially  or  totally  disabled  as  a 
result  of  chest  ailments.  The  feeling  is  widespread  in  his  constituency  in 
Northern  Ontario  that  the  diseases  suffered  by  many  miners  which  are  now 
being  diagnosed  as  emphysema,  bronchitis,  asthma  or  carcinoma  of  the  lungs  are 
caused  by  or  have  a  definite  relationship  to  the  damage  done  to  the  pulmonary 
tract  by  exposure  to  dust.  The  methods  of  detecting  silicosis  are  not  adequate, 
he  believes,  to  cope  with  the  problem  and  failing  any  improvement  in  medical 
methods  of  detection  the  onus  should  be  on  the  Workmen's  Compensation  Board 
to  relax  the  strict  approach  it  takes  and  grant  a  greater  degree  of  benefit  of  doubt 
for  the  workman.  Lungs  which  are  impaired  or  damaged  from  inhalation  of  dust, 
he  says,  place  a  great  stress  on  the  heart  and  other  vital  organs  and  there  is  a 
strong  probability  that  these  overtaxed  organs  fail  long  before  their  normal  time. 
He  suggests  the  desirability  of  having  studies  made  in  this  field  and,  in  the 
meantime,  that  greater  consideration  should  be  given  in  cases  where  silicosis 
pensioners  die  from  some  ailment  other  than  the  compensable  one;  and  if  it  is 
reasonable  to  conclude  that  the  fatal  ailment  could  have  been  caused  or  hastened 
by  the  compensable  silicotic  disease,  the  family  of  the  deceased  pensioner  should 
continue  to  be  covered. 

Mr.  Martin  was  unable  to  appear  at  the  hearings  but  furnished  the  Com- 
mission with  a  lengthy  brief  in  support  of  his  submissions. 

Two  primary  matters  for  discussion  are  thus  the  efficiency  of  dust  control 
measures  and  the  question  whether  or  not  certain  ailments  not  now  recognized 
for  compensation  are  attributable  to  dust  conditions  in  the  mines.  I  shall  discuss 
that  of  dust  control  under  my  remarks  on  silicosis. 

On  the  medical  matters  under  review  I  have  had  the  benefit  of  the  opinions 
of  various  medical  experts  who  appeared  before  the  Commission.  Because  I  shall 
make  reference  to  them  on  a  number  of  occasions  I  shall  list  them  and  their 
qualifications  here. 

Dr.  R.  B.  Sutherland  is  Director  of  the  Environmental  Health  Branch  of  the 
Department  of  Health.  He  is  certified  as  a  specialist  in  occupational  medi- 
cine by  the  American  Board  of  Preventive  Medicine,  and  is  a  Fellow  of  the 
American  College  of  Preventive  Medicine,  and  an  associate  professor  of  the 
School  of  Hygiene  of  the  University  of  Toronto. 

Dr.  Ernest  Mastromatteo  is  Chief  of  the  Occupational  Health  Service  of  the 
Environmental  Health  Branch  of  the  Ontario  Department  of  Health.  He  has 
numerous  qualifications  for  this  position  and  has  been  with  the  Department 
for  a  number  of  years 

Dr.  J.  F.  Patterson.  At  the  time  of  the  hearing  he  was  the  chief  of  the  Depart- 
ment of  Medicine  at  Sunnybrook  Hospital.  He,  too,  has  many  qualifica- 
tions for  the  post. 

Dr.  L.  Brennan,  Chief,  Chest  Services  Department  for  the  Workmen's 
Compensation  Board. 
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I  )i  .    I  .  I\.i\.iii.il;Ii,  (liicl   rciisioii  M(f|i<.il  Offw  i-r  for  tin-  Workmen's  ConifK'tthii- 

lioii   i>(),ir(l. 

I  shall  \\A\v  ()( (  .isioii  IN  I  pKx  <»(l,  lo  fic.il  uiil)  submissions  as  lliey  refer  to 
s|)r(  ilii  illnesses.  'Ilic  oiiK  siihiiiissioii  ili.it  I  woiilfl  niciifioii  at  the  moment  is 
one  ol  a  ^(MUMal  naiiirc  advanced  l)\  tlic  Ofitario  Municipal  Association  ujxm  a 
rc(iues(  lioin  the  Town  ol  'I'imniins.  It  asked  that  an  impartial  board  of  drx'tors, 
specialists  in  the  field  of  respirator\'  disease,  be  set  n|)  to  study  the  full  effects  of 
the  inhalation  of  silica  dust  on  the  lunnan  bo(l\'  and  that  the  results  of  this  study 
should  be  made  public  so  as  to  "form  the  basis  for  any  necessary  changes  in  the 
Workmen's  Compensation  Act."  'Hie  onl\  jjrevious  stuc|\-  resembling  that 
sou.uht  was  one  conducted  b\'  Dr.  Patterson  in  lO.S^;.  It  was  a  study  of  silicosis 
and  reconmiendations  were  made  b\'  him  at  that  time  which  to  a  lar^e  extent 
have  since  been  acted  ujwn.  That  stud\-  did  not  e.xtend  to  a  review  of  other  chest 
conditions  of  miners  and  the  possible  relation  of  such  conditions  to  the  work 
environment.  It  is  a  review  of  the  latter  kind  which  is  now  souc^ht.  Subsequent 
evidence  will  show  that  the  medical  authorities  advising  the  Board  base  their 
decisions,  when  disallowing  certain  claims,  upon  the  fact  that  no  credible  evidence 
is  presented  to  link  the  conditions  on  which  these  claims  are  based  with  work 
environment  in  mines.  \n  view  of  the  opinion  current  among  miners  that  a 
number  of  non-compensable  illnesses  do  arise  from  work  in  the  mines  a  research 
project  of  the  type  suggested  would  be  of  assistance.  1  recommend  that  it  be 
placed  high  on  the  list  of  future  research  projects. 

Silicosis 

Two  classes  which  appear  in  Schedule  3  are  pneumoconiosis  and  silicosis. 
Pneumoconiosis  is  usually  defined  as  a  condition  or  disease  of  the  lungs  caused  b\- 
the  inhalation  of  mineral  or  metallic  dusts.  Included  in  the  term  is  silicosis 
itself.  The  majority-  of  dusts  are  inert  in  that  they  produce  no  acute  inflammatory 
respon.se  or  chronic  fibrosis  of  the  lungs.  The  more  disabling  forms  of  pneumo- 
coniosis are  caused  by  the  inhalation  of  dusts  such  as  silica  or  asbestos  which 
provoke  fibrotic  responses  in  the  lungs.  Silica  is  the  main  constituent  of  sand  and 
is  present  in  significant  amounts  in  the  native  rock  of  the  gold  and  uranium  min- 
ing areas  in  this  province.  When  inhaled  over  a  sufficient  period  of  time  tree  silica 
may  produce  the  disease  known  as  silicosis,  a  condition  characterized  by  multiple 
small  fibrotic  nodules  scattered  throughout  the  lungs.  It  ma\  manifest  itself  dur- 
ing the  time  of  a  niiner's  employment  or  not  for  some  >ears  after  he  has  ceased 
to  work  in  the  mine.  It  is  not  necessarily  debilitating  and  some  men  work  for 
many  years  in  the  mine  after  the  condition  has  become  apparent.  It  renders  the 
lung,  however,  less  resistant  to  tuberculosis  and  since  the  latter  disease  is  caused 
by  infection  it  is  imperative  that  a  workman  suffering  from  simple  silicosis  should 
not  be  subjected  to  the  danger  of  such  infection.  Xot  onl\-  is  the  silicotic  suscep- 
tible to  tuberculosis  but  a  tubercular  workman  is  susceptible  to  silicosis.  There- 
fore, a  person  who  has  tuberculosis  or  has  had  it  but  been  cured,  is  not  permitted 
to  work  in  a  mine  or  be  exposed  to  the  inhalati(Mi  ot  silica  dust. 

Silicosis  is  defined  in  section  1  (1)  (s) : 

"'Silicosis'  means  a  fibrotic  condition  of  the  lungs  sufficient  to  produce  a 

lessened  capacity  lor  work,  caused  b\-  tlie  inhalation  of  silica  dust:" 

135 


and  by  section  116  (12): 

**The  provisions  of  this  section  relating  to  silicosis  apply  mutatis  mutandis 
to  pneumoconiosis  and  stone  worker's  or  grinder's  phthisis." 

Silicosis  is  disease  number  12  listed  in  Schedule  3  and  the  processes  set  opposite 
in  column  2  are  those  of  mining  or  quarrying,  cutting,  crushing,  grinding  or  polish- 
ing stone  or  grinding  or  polishing  metal. 

In  order  to  qualify  for  benefits,  a  workman  suffering  from  silicosis  must 
have  been  exposed  to  silica  dust  in  his  emplo3ment  in  Ontario  for  periods 
amounting  in  all  to  two  years  preceding  his  disablement  and  must  have  been  a 
resident  of  Ontario  for  at  least  three  years  next  preceding  his  disablement, 
except  where  the  Board  is  satisfied  that  the  silicosis  was  not  caused  by  anything 
other  than  his  work  in  Ontario. 

Section  167  (2)  of  The  Mining  Act  provides: 

"No  person  shall  be  employed  in  a  dust  exposure  occupation  unless  he  is  the 
holder  of  a  certificate  in  good  standing." 

By  the  same  Act  the  Board  is  required  to  maintain  chest  examining  stations 
and  these  have  been  established  in  Sudbury,  Timmins,  Kirkland  Lake,  Fort 
William  and  Elliot  Lake  and  portable  units  travel  to  mines  in  other  areas. 

A  person  seeking  employment  in  a  dust  exposure  occupation  must  secure  a 
certificate  from  a  doctor  at  one  of  these  stations,  which  certificate  will  be  given 
only  if  the  doctor  finds  him  to  be  free  from  disease  of  the  respiratory  organs  and 
otherwise  fit  for  employment  in  a  dust  exposure  occupation.  At  the  end  of  a  year 
he  must  appear  for  a  further  examination  when  the  certificate  will  be  extended 
upon  the  same  terms.  At  the  end  of  two  years  he  must  again  appear  for  examina- 
tion and  if  free  from  tuberculosis  of  the  respirator}^  organs  he  will  then  be  given 
a  miner's  certificate.  Following  that  he  must  present  himself  yearly  for  re- 
examination when  renewal  of  the  certificate  will  be  made  if  he  remains  free  from 
tuberculosis  of  the  respiratory  organs.  The  cost  of  this  examining  service  is 
assessed  to  the  mining  industry. 

Claimants  whose  medical  examinations  show  evidence  of  dust  effects  are 
referred  to  the  Silicosis  Referee  Board  which  is  composed  of  three  independent 
specialists  and  a  consultant.  A  further  examination  Is  then  held  when  the  x-ray 
and  other  diagnostic  data  are  considered  and  the  report  containing  findings  and 
opinions  regarding  the  diagnosis  and  degree  of  disability  is  Issued.  If  a  diagnosis 
of  silicosis  has  been  made  the  workman  invariably  becomes  entitled  to  medical 
aid  and  to  compensation  which  is  allowed  at  the  rate  of  disability  established 
by  the  Referee  Board.  The  workman  with  silicosis  may  continue  at  work  so  long 
as  he  continues  to  hold  a  miner's  certificate.  He  may  be  barred  from  a  dust 
exposure  occupation  only  if  he  has  tuberculosis.  Compensation  becomes  payable 
only  where  the  workman  leaves  the  Industry  or  has  a  loss  of  earnings.  If  he 
continues  to  be  employed,  notwithstanding  his  silicosis,  and  has  no  loss  of  earn- 
ings, he  receives  no  compensation.  Awards  for  silicosis  are  levied  by  the  Board 
against  the  mining  Industry  and  other  Industries  where  silicosis  occurs. 
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In  .1(1(1  it  ion  lo  inc(|i(  .il  .lid  .iiid  (  oinpcns.ii  ion,  silicotic  workmen  may  recjuirc 
iind  will  ohi.iin  so(  i.il  .uid  \  ()(  .ii  ion  il  (  onnsclliii^  and  selertivc  plarement  in  other 
cniploN  incnl  w  hen  a  niijoi  (  liinvc  in  o((iij)at  ion  is  indicatcfl  imd  may  also  receive 
\  ocalion.il  icti  .lining.  When  silicosis  In^l  a|)i)cars  in  the  .\-ra\*  the  workman  is 
called  in  lor  consultat  ion  and  advised  tliat  lie  Fnaxliie  a  claim  if  he  suffers  loss  of 
earniniiis.  I  le  is  told  that  lie  need  nol  lea\c  Ills  <'ni|)Io\'ment  in  the  dust  exiKJSure 
eiuironinenl .  liowcvcr,  with  cerlain  indixidnals,  especially  \'ounj^er  men,  where 
silicosis  has  advanced  rapidK  I  he  icli.ihililat  ion  staff  will  endeavour  to  interest 
the  workni.ni  in  seekinL;  other  ein|)lo\  nient  and  w  ill  assist  in  rehabilitating  him  if 
he  cannot  successliilK'  do  so  hiinsell. 

An  extensive  brief  was  filed  b\  the  Ontario  Mining  Association  and  was 
spoken  to  b\-  Mr.  Perr\ ,  who  is  executive  director  of  the  Association  as  well  as  of 
the  Mines  Accident  Prevention  .Xssociation.  It  states  that  the  major  objective 
of  the  industry  is  to  eliminate  the  causes  of  silicosis.  The  techni(jues  and  prac- 
tices which  have  been  developed  for  this  purpose  include  initial  radiological 
examination  to  screen  out  jihysically  susceptible  applicants,  development  of  rock 
drills  and  machines  to  minimize  the  creation  of  dust,  the  liberal  use  of  water  and 
water  sprays  to  suppress  dust,  the  provision  of  ample  mechanical  means  of 
ventilation  for  dust  removal  and  the  use  of  aluminum  proph\laxis.  Statistics 
filed  by  the  Association  indicate  an  abrui:)t  chanf^e  in  the  incidence  of  silicosis 
starting  in  1930  coincidcntalh'  with  the  introduction  of  radiological  examination 
of  the  chest  pursuant  to  The  Mining  Act. 

Although  some  new  cases  are  being  discovered  each  \ear  in  almost  all  age 
groups,  it  was  stated  that  the  majority  of  cases  now  occur  in  those  groups  whose 
initial  exposure  to  dust  predates  1929  when  compulsory  certification  was  insti- 
tuted.  The  following  table  was  submitted: 

ONTARIO  SILICOSIS  CASES  RECOGNIZED  FROM   1926  TO  1965 


Period  of 
first  exposure 
to  dust 

Before  1900 
1900—1904 
1905—1909 
1910—1914 
1915—1919 
1920—1924 
1925—1929 


Average  number  of 

persons  employed 

Number  of 

Cases 

;  per  1.000 

in  dust  exposure 

cases  of 

men 

employed 

occupations 

silicosis 

during:  period 

57 

1,900 

64 

33.68 

2,500 

184 

73.60 

6,700 

338 

50.45 

6,800 

267 

39.26 

5,000 

315 

63.00 

6,600 

196 

29.70 

7,600 

47 

6.18 

13,600 

18 

1.32 

15,200 

4 

0.26 

11,800 

5 

0.42 

16,700 

3 

0.18 

1930—1934 
1935—1939 
1940—1944 
1945—1949 
1950—1954 


1955—1959 


18,000 


0.17 


Total 


1,501 


A  graph  also  was  submitted  b\-  the  association  showing  the  ages  of  death  of 
silicotic  miners  as  well  as  of  all  (Ontario  males  over  30  \ears  of  a^e.    It  indicated 
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that  the  disabihty  from  sIHcosis  is  no  longer  shortening  normal  life  expectancy. 
In  the  period  1926  to  1929  the  average  age  at  death  of  all  Ontario  males  over  30 
was  65.8  and  of  silicotic  miners  43.3.  By  1965  the  average  age  at  death  of  all 
Ontario  males  over  30  was  68.45  and  of  silicotic  miners  68.8. 

The  Association  also  filed  Table  26  showing  the  principal  causes  of  death  in 
silicosis  cases  from  1926  to  1964.  This  table  appears  on  page  139  of  this  report. 
It  will  be  noted  that  tuberculosis  as  a  cause  of  death  has  decreased  from  nearly 
80  per  cent  in  the  period  1926  to  1929  to  less  than  10  per  cent  in  the  period 
1960-64  and  other  causes  of  death  have  correspondingly  increased.  The  heavy 
line  across  the  chart  dividing  tuberculosis,  pneumonia  and  right  heart  disease 
from  other  heart  diseases,  cancer,  cerebral  hemmorhage  and  other  causes,  serves 
to  separate  death  cases  attributed  to  silicosis  where  the  silicosis  claim  was 
allowed  and  death  cases  attributable  to  some  other  cause  where  the  silicosis  claim 
was  disallowed. 

Mr.  Perry,  Mr.  R.  L.  Smith,  Chief  Engineer  of  Mines  for  Ontario,  and  Mr. 
Yourt  of  the  Rio  Algom  Mines  testified  regarding  the  regulation  of  ventilation 
and  dust  control  in  the  mines.  It  was  admitted  that  there  was  no  regulation  or 
standard  as  to  the  acceptable  quantity  of  fresh  air  for  ventilation  and  that  the 
Department  of  Mines  does  not  regulate  the  quantity  of  air  that  is  forced  in. 
Periodical  investigations  are  made,  however,  to  assure  that  conditions  are  satis- 
factory. Representatives  of  the  Mines  Accident  Prevention  Association  travel 
regularly  to  the  mines  to  inspect  dust  conditions.  They  make  recommendations  if 
it  is  thought  that  there  should  be  changes  or  improvements.  Inspectors  under 
The  Mining  Act  also  investigate  regularly  and  a  semi-annual  survey  is  conducted, 
the  results  of  which  are  reported  to  the  Chief  Inspector  of  Mines  for  the  Province. 
Ontario  is  the  only  jurisdiction  on  the  continent  where  such  surveys  are  con- 
ducted on  a  routine  basis. 

Dust  counts  are  not  required  to  be  made  daily  or  at  each  place  in  the  mine 
although  in  larger  mines  a  full-time  staff  of  dust  control  officers  operate  at  all 
times.  Counts  are  really  spot  checks  taken  at  a  series  of  working  places  in  the 
mines.  There  is  no  standardized  practice  as  to  how,  when  or  where  to  take  the 
samples.  The  government  does  not  set  any  tolerable  dust  level  although  in  the 
past  it  has  used  a  standard  of  500  particles  per  cubic  centimetre  as  set  by  the 
International  Conference  of  Industrial  Hygienists.  In  practice  the  Mines 
Accident  Prevention  Association  sets  a  much  higher  standard  of  300  particles 
per  cubic  centimetre  and  seeks  constantly  to  reduce  this  level. 

Another  measure  used  to  minimize  the  danger  of  silicosis  is  the  inhalation  of 
an  aluminum  powder  by  those  working  in  dust  exposure  situations.  To  what 
extent  this  has  contributed  to  the  decreasing  incidence  of  silicosis  has  not  been 
definitely  established.  It  is  thought,  however,  to  have  a  beneficial  effect  and  is 
in  general  use. 

As  will  be  seen  from  the  above,  the  incidence  of  silicosis  among  hard  rock 
miners  has  been  greatly  reduced  and  few  submissions  with  regard  to  it  have  been 
made.  Most  of  these  have  reference  to  conditions  which  are  believed  to  arise  from 
the  same  environment.   One  submission  made  b}'  Mr.  Martin  is  that  in  all  death 
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claims  where  silicosis  has  not  been  diagnosed  but  is  suspected  there  should  be  a 
post  mortem  examination.  He  stated  that  unless  this  is  done  the  dependants  of 
the  deceased  workman  will  not  be  compensated  even  though  the  absence  of 
silicosis  diagnosis  might  be  wrong.  It  is  apparently  a  disease  which  is  not 
readil}-  diagnosed  and  physicians  are  not  equally  qualified  to  make  the  diagnosis. 
A  somewhat  similar  submission  but  for  a  difTerent  purpose  is  made  by  the  Ontario 
Mining  Association  which  submits  that  any  death  claim  attributed  to  silicosis 
should  be  confirmed  pathologically  by  a  post  mortem  examination.  I  am  of  the 
opinion  that  both  of  these  submissions  have  merit  and  that  post  mortem  examina- 
tions should  be  held  in  such  circumstances.  No  question  of  compulsion,  however, 
should  arise  because  of  religious  and  other  objections.  I  can  onl}^  recommend  that 
the  Board  give  effect  to  these  requests  where  possible. 

The  Ontario  Municipal  Association  made  a  submission  coming  from  the 
Township  of  Teck  that  the  Act  should  be  amended  to  ensure  "recognition  of 
'silicosis'  accident  where  tuberculosis  and  other  constitutional  disability  may  have 
developed  before  or  after  employee  has  been  brought  from  exposure  on  advice  or 
orders  of  Workmen's  Compensation  examiners  ..."  It  asked  also  that  payment 
of  compensation  under  the  Act  be  mandatory  in  every  case  of  industrial  accident 
where  the  employee  is  disqualified  after  10  years'  service  in  a  mine.  I  cannot 
make  the  recommendation  asked  for.  Tuberculosis  is  now  compensable  when 
associated  with  silicosis.  Further  evidence  will  indicate  that  in  other  cases  it  is  a 
hazard  sufTered  by  the  population  in  general  and  up  to  the  present  time  it  has  not 
been  demonstrated  to  be  due  to  dust  exposure.  It  can  develop  in  an  employee 
after  10  years'  service  just  as  it  can  to  a  person  not  employed  in  a  mine  at  all  and 
until  some  more  convincing  evidence  is  available  to  indicate  that  it  can  be  due  to 
dust  exposure,   I  am  unable  to  make  a  recommendation  of  the  kind  desired. 

A  further  submission  was  made  by  the  Ontario  Municipal  Association  that 
the  Act  should  be  amended  to  provide  for  payment  of  pensions  to  widows  and 
dependent  families  of  workmen  who  have  been  recognized  as  silicotics  and  were 
receiving  compensation  immediately  prior  to  death  without  regard  to  the  cause 
of  death;  and  that  payment  should  be  at  the  rates  of  the  compensation  the  work- 
men were  receiving  together  with  such  other  pension  awards  as  might  be 
warranted,  having  regard  to  the  immediate  effect  of  the  silicotic  conditions  as 
being  either  the  cause  or  contributing  factor  in  the  death.  Once  again  I  am 
unable  to  accede  to  this  suggestion.  Table  26  filed  by  the  Ontario  Mining 
Association  shown  on  page  139  of  this  report  indicates  that,  in  many  instances, 
the  causes  of  death  of  those  suffering  from  silicosis  have  been  those  suffered  by 
the  population  in  general  and  medical  evidence,  to  be  mentioned  later,  indicates 
that,  in  these  cases,  there  is  nothing  to  establish  that  the  silicosis  in  any  way 
contributed  to  the  deaths  in  question.  I  must  accept  this  evidence  and  I  make  no 
recommendation. 

The  Mine,  Mill  and  Smelters'  union  in  its  submission  endorsed  the  recom- 
mendations of  the  Committee  on  Silicosis  appointed  by  the  Associated  Com- 
pensation Boards  of  Canada  made  in  the  Committee's  1961  report  and  asked  that 
enabling  legislation  be  passed  for  the  purpose.  The  report  made  eight  recom- 
mendations which  I  need  not  enumerate  as  all  but  two  have  been  adopted  and 
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arc  ill  loKc  in  (his  j)r()viii(c.  Tlic  luo  in  (|iicstion  arc  (1)  that  all  [)rcscnt  limiting 
clauses  as  to  rcsideiire  he  abolished  and  (2)  that  authority  under  the  resj)e(tive 
Acts  he  j^Mven  to  each  hoard  to  make  arrangements  with  other  lx)ards  with 
respect  to  claims  vvliere  tliere  has  heen  exjiosure  in  more  than  one  province. 

I  was  informed  that  all  provinces  other  than  Manitol)a,  Ontario  anr!  Quehec 
had  i)asse(l  enahlint;  legislation  to  |)ermit  such  reciprocal  a^'reements  hut  that  no 
agreements  can  he  made  till  all  i)rovinc-es  particij)ate.  '1  he  unifjn  seeks  this  legisla- 
tion, and  attion  upon  it,  1)>'  reason  of  the  provisions  in  section  116  re(|uirinK, 
before  c()mj)ensation  is  i)ayable,  exjjosure  for  periods  amtHuitin^^  to  two  years  to 
silica  dust  and  three  >'ears'  residence  in  (lie  province  immediately  i)recedin^  the 
first  disablement.  Union  representatives  stated  that  many  miners  move  from  one 
province  to  another  and  though  a  workman  may  have  laboured  many  years  in  a 
mine  he  will  not  he  compensated  in  Ontario  if  he  cannot  compK-  with  the  above 
reciuirements.  Till  such  time  as  reciprocal  ap^reements  can  be  made  this  three 
year  residence  requirement  would  seem  to  be  justified.  1  would  not  recommend 
any  change  at  this  time. 

The  request  for  enabling  legislation  presents  a  different  picture.  The 
recommendation  which  comes  from  the  Associated  Compensation  Boards  is 
deserving  of  consideration  and  the  Board  should  be  placed  in  a  position  to  enter 
into  the  agreements  named  when  it  becomes  possible  to  do  so.  /  would  recommend 
that  legislation  be  enacted  to  authorize  the  Board  to  make  agreements  with  other 
provincial  workmen  s  compensation  boards  in  Canada  with  respect  to  claims  where 
there  has  been  exposure  to  silica  dust  in  more  than  one  province. 

The  Union  of  Mine,  Mill  and  Smelter  Workers  in  its  brief  asked  for  a  recom- 
mendation that  provision  be  made  by  the  Department  of  Mines  or  the  Depart- 
ment of  Health  for  periodic  dust  counts  and  more  adequate  control  measures, 
both  to  be  administered  by  the  Department.  It  is  beyond  m\  jurisdiction  to  make 
any  recommendation  in  this  matter.  I  gained  the  impression,  however,  from  the 
evidence  to  which  I  have  referred,  that  every  effort  within  reason  was  being 
exerted  by  the  Mines  Accident  Prevention  Association,  the  Department  of 
Mines  and  the  operators  themselves  to  do  all  that  is  possible  in  this  regard.  Any 
representations  in  the  matter  should  be  made  to  the  government. 

One  other  matter  remains  to  be  dealt  with,  namely,  the  effect  to  be  given  to 
decisions  of  the  Silicosis  Referee  Board.  This  Board  of  three  members  who  arc 
experts  in  their  field  is  appointed  by  the  Workmen's  Compensation  Board  in 
consultation  with  the  Department  of  Health.  A  silicosis  claimant  who  can  show 
that  he  has  had  two  years  of  silica  exposure  in  Ontario  and  has  not  subsequently 
sustained  two  years  of  silica  exposure  elsewhere  is  referred  to  the  Silicosis  Referee 
Board  for  examination  prior  to  consideration  of  his  claim.  This  Board  is  asked  to 
give  its  opinion  as  to  whether  or  not  silicosis  is  present  and  to  assess  the  degree  ot 
disability.  This  examination  by  impartial  referees  who  have  been  selected  as 
experts  in  the  field  is  made  before  the  initial  decision  is  given  on  a  claim  and  is 
the  reverse  of  the  procedure  followed  with  other  industrial  injuries.  Once  seen 
by  the  Referee  Board  the  individual  case  is  customarih-  followed  at  intervals 
ranging  from  six  months  to  two  or  three  years  so  that  further  developments  such 
as  increase  in  disability  can  be  assessed.    Dr.  Sutherland  submitted  as  did  the 
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representative  of  the  Ontario  Mining  Association  that  the  medical  opinions  of 
the  Referee  Board  should  not  be  subject  to  review  and  reversal  by  decisions  of 
the  appeal  bodies  within  the  Workmen's  Compensation  Board  and  that  if  new 
medical  evidence  is  submitted  at  an  appeal  hearing,  the  case  should  be  sent 
back  to  the  Referee  Board  for  reconsideration. 

This  opinion  expressed  on  behalf  of  the  Referee  Board  composed  of  special- 
ists is  understandable.  I  feel,  however,  by  reason  of  the  evidence  given  on 
behalf  of  the  Workmen's  Compensation  Board  that  the  practice  of  the  latter 
Board  is  to  accept  in  all  cases,  or  in  practically  all  cases,  the  recommendations  of 
the  Referee  Board  and  where  new  evidence  is  adduced,  to  refer  it  to  that  Board 
for  reconsideration,  that  this  matter  is  not  of  great  moment.  Dr.  Brennan  for 
the  Workmen's  Compensation  Board  stated  that  in  25  years  he  had  known  of 
only  two  cases  where  any  contrary  procedure  had  occurred.  It  is  obvious,  in  any 
case,  that  the  appeal  procedure  as  it  exists  within  the  Board  is  open  to  all 
claimants  and  the  right  of  any  claimant  to  appeal  a  decision  on  his  claim  cannot 
be  interfered  with.    I  can  make  no  recommendation  of  the  kind  requested. 

Emphysema  and  Bronchitis 

As  I  have  already  indicated  the  opinion  exists  in  mining  areas  that  those  who 
suffer  from  either  of  the  above  ailments  do  so  by  reason  of  their  occupation  as 
miners  or  by  reason  of  their  former  employment  in  that  industry.  This  was  the 
tenor  of  the  submissions  made  and  upon  it  was  based  a  suggestion  by  union 
representatives  that  an  amendment  be  made  to  Schedule  3  to  bring  these  diseases 
within  the  schedule  for  all  who  are  emplo^^ed  in  mining  occupations.  It  was 
recognized  that  compensation  is  allowed  for  emphysema  when  associated  with 
silicosis  but  what  is  sought  is  a  widening  of  this  restricted  field  to  other  types  of 
emphysema  and  to  bronchitis. 

Dr.  Sutherland  who  claimed  a  wide  experience  as  a  member  of  the  Silicosis 
Review  Board  in  examining  the  miners  throughout  the  north  country  and  in 
Toronto  hospitals  gave  the  Commission  the  benefit  of  his  opinion  regarding  the 
submissions.  He  stated  that  chronic  bronchitis  is  not  a  true  disease  but  rather  a 
clinical  disorder  characterized  by  excessive  mucous  secretion  in  the  bronchial 
tree  accompanied  by  chronic  or  recurrent  cough.  He  stated  further  that  the 
condition  is  most  prevalent  among  males  over  thirty-five  years  of  age  and  that 
it  occurs  predominantly  but  not  exclusively  in  cigarette  smokers.  There  are  no 
characteristic  abnormalities  seen  in  the  chest  x-ray  films  and  any  alterations  of 
respiratory  function  consist  primarily  of  increased  resistance  to  air  flow  in  the 
wind  pipe.  Emphysema  on  the  other  hand  is  an  anatomic  alteration  of  the  lung 
characterized  by  an  abnormal  enlargement  of  the  air  spaces.  This  over-distention 
causes  destruction  of  the  walls  of  the  small  air  sacs  at  the  end  of  the  bronchial 
tree.  The  tissue  changes  vary  in  their  distribution  and  extent  and  emphysema 
may  be  of  four  types.  They  are  those  in  (a)  areas  of  the  lung  adjacent  to  fibrotic 
lesions  caused  by  silicosis,  (b)  the  lobular  type — a  form  not  associated  with 
fibrotic  lesions,  (c)  the  focal  type  which  is  found  among  coal  workers,  and  (d) 
the  generalized  vesicular  type  involving  the  lungs  as  a  whole  rather  than  the 
lobules  individually.  Clinically  some  persons  with  emphysema  have  no  symptoms 
or  abnormal  physical  signs  and  the  chest  film  may  be  normal  even  though  the 
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disease  is  loiiiid  on  p.ii  Iiolo^ic  al  cximiiiiai  ion  of  ilic  Inri^s.  Where  the  disease 
is  more  m;iik((l  |).iticiits  will  iisiialK'  (•()ni|)lain  ol  shortness  (A  breath  on  ex- 
ertion, ianplu  senia  iisiialK  occ  iirs  in  men  over  fort\'  \ears  of  a^t.*  who  have  a  lonj^ 
historx  of  chronic  bronchitis  and  ci^^lret tc  sinokint^.  In  advanced  cases  the  dis- 
sease  is  totall>  disabhn^. 

hi  Cireat  Britain  for  nian\'  decades  chronic  bronchitis  has  been  a  major 
cause  of  incai)acit\-  for  work  and  the  (hsease  has  l)een  the  sul)ject  oi  man\'  stuches. 
hi  the  United  States  and  Canada  niortalit\'  data  are  available  only  for  the  years 
since  \^)S()  and  in  both  conntrics  the  crude  deatli  rate  from  emph\'sema,  with  or 
withoul  (he  mention  of  chronic  bronchitis,  has  risen  faster  during  the  last  15 
years  than  from  other  causes  of  death,  in(  luchnt;  hmj(  cancer.  In  the  L'nited 
States  studies  have  shown  that  the  death  rate  b\-  reason  of  emph\  senia,  for  white 
males,  rose  more  than  six  times  from  1949  to  1959  anfl  recent  studies  by  Dr. 
A.  H.  Sellers  of  Ontario  mortality  during  the  years  1961  to  1963  show  that  the 
greatest  increase  in  emphysema  has  occurred  in  men  over  the  age  of  55  years. 
Among  men  aged  55  to  64  the  death  rate  tripled.  Among  those  aged  65  tr;  74 
the  increase  was  nearl^^  fourfold  and  in  men  aged  75  and  over  the  increase  was 
more  than  eight  times.  With  an  increasing  incidence  of  emphysema  in  the  older 
male  age  groups  generally,  more  and  more  workers  in  dusty  trades  will  also 
develop  the  condition.  The  question  to  be  considered  is  whether  any  greater 
increase  is  being,  or  will  be,  experienced  b\'  miners  than  is  experienced  by  workers 
elsewhere  who  are  not  subject  to  dust  exposure.  With  reference  to  the  lobular 
and  generalized  vesicular  forms  of  the  disease  about  which  the  submissions 
have  been  made,  the  general  consensus  of  reports  to  date  is  that  cigarette  smoking 
is  a  major  factor  in  the  development  of  these  forms  and  that  air  pollution  pla\s 
a  part  also  though  a  lesser  one.  Focal  emphysema  which  is  recognized  as  resulting 
from  the  inhalation  of  coal  dust  is  not  one  of  the  types  which  need  be  considered 
here. 

Advanced  cases  of  simple  silicosis  may  occur  without  an\-  evidence  of 
emphysema.  However,  emphysema  can  occur  around  silicotic  nodules  and  in 
cases  of  silicosis  where  large  fibrous  masses  have  formed,  localized  areas  of  the 
first-mentioned  form  of  emphysema  frequently  develop.  The  scarring  caused 
by  the  fibrous  mass  distorts  the  surrounding  tissue  and  makes  it  subject  to 
development  of  emphysema.  In  all  such  cases  emphysema  is  recognized  as  an 
integral  part  of  the  silicotic  process  and,  in  so  far  as  it  increases  the  patient's 
disability,  it  is  recognized  by  the  Board  as  a  compensable  condition. 

Dr.  Sutherland  went  on  to  state  that  the  effect  of  dust  exposure  as  it  relates 
to  emphysema  has  been  and  is  under  continuous  stud>'  in  this  countr>-  and  else- 
where but  as  yet  there  has  been  no  valid  evidence  to  indicate  that  the  common 
forms  of  emphysema,  namely,  the  lobular  and  generalized  vesicular  types,  occur 
with  any  greater  than  normal  frequenc\   in  men  exposed  to  silica. 

Dr.  Patterson,  whose  report  on  silicosis  in  1959  has  been  referred  to,  expressed 
opinions  similar  in  content  to  those  of  Dr.  Sutherland.  He  said  that  bronchitis 
and  emphysema  are  quite  common  conditions  to  be  found  in  men  as  the>'  grow 
older  and  are  closeh'  related  in  man\-  cases  to  the  amount  of  cigarette  smoke 
inhaled  by  the  sufferer.    Me  was  of  the  opinion  that  no  one  could  sa>'.  with  the 
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information  available,  that  bronchitis  or  emphysema  are  more  common  in 
miners  than  in  non-miners.  He  was  acquainted  Vv/^ith  no  studies  of  the  matter 
and  felt  that  the  reason  for  the  lack  of  evidence  regarding  any  particular  rela- 
tionship between  dust  exposure  and  the  diseases  mentioned  may  be  that  no 
extensive  study  had  been  made. 

Representatives  of  the  Mine,  Mill  and  Smelters'  Union  based  their  submis- 
sions upon  certain  papers  relating  to  experiments  carried  out  by  Dr.  G.  W.  H. 
Schepers.  Dr.  Schepers  is  a  specialist  in  occupational  diseases  generally  though 
not  particularly  in  the  pneumoconiosis  field.  An  effort  was  made  by  this 
Commission  to  secure  his  attendance  at  the  hearings  but  he  had  left  his  previous 
post  at  an  eastern  university  and  gone,  it  was  later  learned,  to  California.  His 
exact  location  there  was  uncertain  though  it  could  no  doubt  have  been  ascertained 
in  time.  In  view  of  the  difficulty  experienced  in  locating  him  a  decision  was  made 
at  that  time  to  look  instead  for  some  other  authority  and  the  name  of  Dr. 
Patterson  having  been  recommended,  he  was  called.  The  extract  from  the 
Schepers  paper  upon  which  the  union  placed  most  emphasis  was  to  the  effect  that 
evidence  was  furnished  by  laboratory  experimentation  which  supported  the 
theory  that  most  emphysematous  states  in  workers  in  dusty  occupations  are  of 
pneumoconiotic  origin.  These  experiments  on  the  effect  of  arc  welding,  hematite 
dust,  bituminous  coal  dust,  oil  smoke,  chart  dust,  beryllium  and  rare  earth 
fluoride  dust  had  disclosed  that  dust-caused  emphysema,  whether  hypertrophic 
or  focal  or  both,  may  precede  the  focal  accumulation  of  inhaled  particulate  matter. 
Upon  this  ground  the  argument  was  advanced  that  evidence  of  focal  accumula- 
tion should  not  be  required  to  establish  emphysema  as  a  dust  exposure  disability. 

Dr.  Sutherland's  comment  on  this  was  that  Dr.  Schepers  is  known  as  a  very 
good  scientist,  experimentally,  that  his  paper  had  been  prepared  for  a  medical 
audience  and  that  the  extract  in  question  should  be  read  with  his  paper  as  a 
whole.  Dr.  Sutherland  who  was  acquainted  with  the  paper  in  question,  pointed 
out  that  the  experiments  referred  to  had  been  done  on  rats  and  guinea  pigs  by 
injection  down  the  windpipes  and  not  by  inhalation.  Quite  large  doses  which 
could  have  the  effect  of  swamping  the  lungs  were  used  and  these  could  cause  a 
considerable  reaction.  He  considered  it  a  useful  type  of  experiment  as  a  guide  to 
something  further  by  way  of  inhalation  but  that  it  was  of  limited  value  otherwise. 
The  type  of  emphysema  developed  was  not  of  the  type,  the  nodular  type,  of 
which  he  had  been  speaking  and  as  a  consequence  the  conclusions  reached  in  the 
experiments  were  not  of  great  assistance. 

The  submissions  heard  made  it  apparent  that  a  great  deal  of  thought  and 
study  had  been  given  them.  This  was  particularly  so  in  the  case  of  Mine,  Mill 
and  Smelter  Workers'  Union  representatives.  The  effect  of  these  representations 
together  with  other  evidence  is  sufficient,  in  my  opinion,  to  justify  a  research 
project  of  some  magnitude  covering  the  relationship  between  dust  exposure  and 
the  diseases  which  have  been  discussed.  Dr.  Mastromatteo  stated  that  he  would 
place  it  among  the  first  of  desirable  research  projects.  On  the  other  hand  as  all 
the  expert  testimony  was  to  the  effect  that  experience  has  not  shewn,  though 
substantial  enquiry  has  been  made,  any  evidence  that  bronchitis  and  emphysema 
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.1/v  ofily  r('i())}nuc}i(l(iti()n  is  Unit  int  reascd  research  into  the  effect  of  dust 
exposure  on  miners  he  J)ursite<l  by  the  hoard . 

Tuborciilosis 

riiberciilosis  in  iniiiers,  unless  associated  uilli  silicosis,  is  not  compensable. 
If  associated  willi  silicosis,  as  alreadx  stated,  an  allowance  oi  crimpensation  is 
almost  automalic.  The  submission  is  made  tliat  when  a  miner  develoj^s  tuber- 
culosis where  no  evidence  of  silicosis  exists,  he  also  should  l)e  compensated.  The 
reasoning  advanced  is  that  as  it  had  been  estal)lished  when  he  was  j^ranted  his 
miner's  certificate  and  upon  subsequent  yearly  medical  examinations  that  he 
had  no  tubercular  chest  s\'mptoms,  the  presumption  should  be,  when  he  later 
develoj^s  tuberculosis,  that  it  is  due  to  dust  exposure. 

The  problem  is  not  so  pressing  as  it  was  at  one  time.  Prior  to  1950  tuberculo- 
sis accounted  for  60  to  70  per  cent  of  the  deaths  among  silicotics  and  at  that  time 
pneumonia  and  right  heart  failure,  both  of  which  are  considered  complications 
of  silicosis,  were  responsible  for  a  further  ten  to  fifteen  per  cent  of  deaths  of 
silicotics.  With  the  advent  of  chemotherap\'  for  tuberculosis,  this  picture  has 
changed  radically.  The  rigid  medical  examination  prior  to  entering  emplo\ment 
has  also  made  its  contribution.  During  the  period  from  1960  to  1964  tuberculosis 
was  responsible  for  onh'  about  eight  per  cent  of  the  deaths  in  silicotics  with 
pneumonia  accounting  for  approximately  20  per  cent  and  right  heart  failure  for 
about  24  per  cent.  Nearly  48  per  cent  of  silicotics  now  die  of  conditions  which 
medical  experts  testifying  before  this  Commission  believe  are  unrelated  to 
silicosis,  such  as  coronary  artery  disease,  cancer,  cerebral  hemorrhage  and  acci- 
dents. This  changing  mortality  picture  has  undoubtedh'  resulted  in  the  rejection 
of  a  relatively  higher  proportion  of  claims  for  death  and  pension  benefits  to 
widows  and  dependants  in  mining  communities  and  has  generated  a  feeling  of 
dissatisfaction  over  the  settlement  of  specific  claims.  Acceptance  of  any  claim, 
however,  must  be  based  on  medical  evidence  or  expert  opinion  which  serves  to 
relate  the  cause  of  death  to  the  occupational  disease  from  which  the  worker 
suffered  and  if  there  is  no  such  evidence  the  allowance  of  such  a  claim  would 
constitute  a  misuse  of  compensation  funds  for  purely  social  or  welfare  purposes. 
In  the  present  instance  Dr.  Sutherland  and  Dr.  Patterson,  both  of  whom  have 
wide  opportunities  to  examine  and  treat  those  who  have  developed  either  tuber- 
culosis or  silicosis,  are  firm  in  their  statements  that  no  higher  incidence  of 
tuberculosis  is  evident  in  miners  who  do  not  have  silicosis  than  in  the  corres- 
ponding population.  Tuberculosis  is  a  contagious  disease.  One  ma>'  show  clear 
x-ray  plates  today  but  wholly  different  plates  in  several  years  time.  This  happens 
with  members  of  the  general  public  as  well  as  with  miners.  Under  these  circum- 
stances, the  annual  medical  examination  which  the  miner  has  had  \  ear  b\-  \  ear 
prior  to  developing  tuberculosis  has  little  significance.  Lacking  an\-  medical 
evidence  whatever  that  tuberculosis  can  be  attributed  to  dust  exposure,  I  make 
no  recommendation. 
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Lung  Cancer 

The  submissions  made  on  this  subject  were  few  in  number.  The  evidence  of 
Dr.  Sutherland  was  that  lung  cancer  appears  to  account  for  some  six  per  cent 
of  deaths  in  Ontario  males  over  the  age  of  60  regardless  of  occupation.  Since 
1961  there  have  been  355  deaths  of  silicotics  from  all  causes  in  Ontario  of  which 
21  were  due  to  lung  cancer.  The  Department  of  Health  has  computed  the  number 
of  lung  cancers  which  would  normally  have  been  expected  among  these  355 
silicotics  if  they  had  sustained  the  same  proportion  of  lung  cancer  deaths  in  each 
group  as  occurred  in  Ontario  males.  The  expected  number  was  estimated  at  16 
as  compared  with  the  21  cases  which  occurred.  While  this  represents  an  increase 
of  some  30  per  cent  over  the  number  normally  expected,  it  was  Dr.  Sutherland's 
opinion  that  the  increase  was  not  statistically  significant.  He  had  taken  part  in 
five  different  studies,  however,  where  a  very  high  incidence  of  cancer  was  found 
to  exist  in  specific  occupations  but  mining  was  not  one  of  such  occupations. 
Studies  conducted  in  other  countries  had  disclosed  no  relationship  between 
exposure  to  silica  dust  and  the  development  of  cancer.  He  referred  in  particular 
to  South  Africa  where  there  had  been  a  longer  experience  of  silicOvsis  than  in 
Ontario  and  where  no  increase  in  the  incidence  of  lung  cancer  in  hard  rock  miners, 
over  that  normally  expected  in  the  general  population,  was  found. 

On  the  experimental  side  Dr.  Sutherland  said  that  no  cases  of  lung  cancer 
had  been  reported  on  the  thousands  of  animals  which  had  been  used  over  the 
past  forty  or  fifty  years  in  connection  with  studies  of  silicosis.  His  considered 
opinion  he  said,  was  that  there  was  no  evidence  to  indicate  that  exposure  to 
silica  dust  results  in  any  increased  risk  of  developing  cancer.  He  qualified  his 
statement  only  by  a  comment  that  it  should  not  be  taken  to  imply  that  the 
subject  was  closed  for  it  was  under  continuing  study. 

His  conclusion  was  in  contrast  to  the  known  experience  in  cases  of  asbestos 
fibrosis  of  the  lungs  where  studies  have  shown  that  lung  cancer  has  been  res- 
ponsible for  15  to  23  per  cent  of  all  deaths  occurring  in  men  with  asbestosis.  He 
referred  to  studies  now  under  way  to  determine  whether  the  increased  risk  of  lung 
cancer  is  associated  with  all  kinds  of  asbestos  or  restricted  to  fibres  of  a  certain 
type.  Lung  cancer  has  been  accepted  as  a  compensable  condition  in  the  few 
cases  of  asbestosis  in  Ontario  in  which  it  has  developed. 

Dr  Patterson,  too,  stated  that  there  was  no  evidence  of  any  greater  incidence 
of  lung  cancer  in  the  silicotic  miner  than  in  the  general  population.  He  considered 
smoking  to  be  the  chief  cause  of  cancer  and  also  referred  to  the  higher  incidence 
of  cancer  in  other  occupations  than  hard  rock  mining,  such  as  those  referred  to 
by  Dr.  Sutherland. 

Dr.  Mastromatteo  in  his  evidence  pointed  out  that  the  causes  of  cancer  are 
many  and  as  yet  the  real  cause  is  not  known.  Causes  may  be  genetic,  geographic, 
smoking,  air  pollution  and  in  some  cases  occupational  influences.  For  this  reason 
he  was  opposed  to  listing  lung  cancer  in  Schedule  3  as  arising  out  of  any  particular 
occupation  with  the  presumption  arising  from  such  listing.  He  expressed 
the  opinion  that  the  Board  has,  under  the  Act,  authority  to  deal  with  individual 
claims  for  lung  cancer  as  they  arise  and  that  it  now  has  sufficient  criteria  to 
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allow  It  to  s|)('<  if\,  as  it  docs,  ccrlaiii  ornii^ations  as  presenting  work  ha/ards 
\\lii(  h  (all  lor  a  prcsunij)! ion  thai  cancer  of  a  workman  in  such  employment  is 
work-caiisfd.  As  alrcadx*  stated,  however,  he  rlid  nf)t  advocate  that  even  these 
cases  should  he  listed  in  Schedule  A. 

So  far  as  workers  exposed  to  silica  dust  are  concerned  there  has  been  no 
evidence  before  me  to  indicate  a  cancer  hazard  arisinij  from  that  work  situation 
and  I  can  make  no  recommendation  to  recoj^nize  such  a  hazard. 

Other  Ailments 

Submissions  were  made  from  various  sources  that  damage  to  the  heart, 
kidne\'s  and  liver  also  could  be  attril)ntal)le  to  work  in  dust  exposure  situations. 
The  Mine,  Mill  and  Smelters'  Union  ai^ain  referred  to  the  experiments  done  by 
Dr.  Schepers  which  indicated  that  there  mijL(ht  be  damage  to  some  of  these 
oriT:ans  in  such  situations.  The  union  submitted  that  there  should  be  a  provision 
in  Schedule  3  to  take  care  of  such  cases.  In  the  case  of  silicotics  damap^e  to  the 
ripjht  side  of  the  heart  is  accepted  as  compensable  by  the  Board  upon  the  basis 
that  extensive  scarring  in  the  lungs,  due  to  silicosis,  will  place  a  much  heavier 
burden  upon  the  right  side  of  the  heart,  the  part  which  pumps  the  blood  through 
the  lungs.  The  left  side  of  the  heart  is  not  subject  to  similar  pressure  and  con- 
sequently other  heart  or  artery  conditions  are  not  recognized  as  compensable  nor 
is  injury  to  the  liver  or  kidneys.  Dr.  Sutherland  testified,  referring  to  coronary 
artery  disease  as  opposed  to  right  heart  failure,  that  it  is  one  aspect  of  arterio- 
sclerosis which  is  a  general  thickening  of  the  blood  vessels  throughout  the  body 
and  that  he  knew  of  no  statistics  or  studies  to  show  that  silicosis  might  produce 
arteriosclerosis.  Cases  of  heart  failure  are  common  in  the  public  at  large  as  well 
as  among  miners.  Many  things  are  known  to  contribute  to  this  condition  but 
silicosis  is  not  one  of  them.  He  felt  that  the  liver  might  be  affected  terminally 
where  a  patient  sufTered  severe  prolonged  right  heart  failure  causing  the  liver 
to  suffer  congestion  and  enlargement  but  this  would  be  a  terminal  condition  in  a 
silicotic  with  a  severe  right  heart  failure  which  would  be  readily  recognized  as 
compensable.  He  knew  of  no  reports  at  all  where  kidneys  had  been  shown  to  be 
affected  by  silicosis.  He  discounted  the  work  by  Dr.  Schepers  whereby  an 
injection  of  silica  into  the  blood  stream  had  indicated  that  silicosis  might  develop 
in  certain  organs,  including  the  liver,  on  the  ground  that  there  is  no  way  for 
inhaled  silica  dust  to  go  from  the  lungs  to  the  liver,  spleen  or  heart.  Testimony  to 
similar  effect  was  given  by  Dr.  Patterson.  I  am  of  the  opinion  that  this  medical 
evidence  must  be  accepted  and  I  make  no  recommendation. 
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SCHEDULE  2 

l^y  section  5  of  the  .\(  t  employers  in  Schcrlnlc  2  inrliistrics  are  liable  indi- 
vidually to  piiN'  conijjcnsation  and  nicdical  aid  after  the  amount  has  been 
ascertained  by  the  Hoard  under  the  statute.  Schedule  1  enij)Io\ers  are  required 
to  i^iy  annual  assessments  into  a  fund  from  which  are  paid  medical  and  comijen- 
sation  costs  incurred  by  their  employees  collectively.  Schedule  2  employers  are 
not  required  to  contribute  to  the  fund  init  as  I  have  said  are  recjuired  to  pay 
individually  the  costs  of  medical  aid  .iiid  compensation  for  their  employees  as 
determined  from  time  to  time  by  the  Board. 

Schedule  2  generally  covers  the  emplo>ees  of  provincial  and  municii)al 
agencies,  railway  and  other  transportation  and  communication  companies  and 
employees  of  the  Crown  in  the  right  of  the  Province  of  Ontario.  Upon  the  appli- 
cation of  an  employer  the  Board  may  add  to  Schedule  2  any  industry  or  part  of 
an  industry  or  any  department  of  the  applicant  emploxer  not  already  covered  in 
Schedule  1. 

In  addition  to  pa\ing  the  cost  of  compensation  and  medical  expenses,  the 
employers  in  Schedule  2  are  required  by  section  1 19  of  the  Act  to  pay  to  the  Board 
such  proportion  of  the  Board's  administrative  expenses  as  the  Board,  from  time 
to  time,  may  determine.  These  expenses  are  allocated  by  the  Board  to  Schedule 
2  employers  in  the  same  manner  as  assessments  for  contributions  to  the  accident 
fund  are  apportioned  among  Schedule  1  employers.  In  order  to  meet  the  future 
costs  of  permanent  total  or  partial  disability  or  fatal  accident  compensation,  the 
Board  may,  under  section  30  require  a  Schedule  2  employer  to  pay  to  it  the 
amount  that  it  considers  necessary  to  meet  these  future  payments.  These 
moneys,  when  received  by  the  Board,  must  be  invested  and  will  form  a  fund 
available  for  future  payments.  Payments  under  this  section  at  the  end  of  1966 
constituted  a  fund  of  some  $4,657,346.00  in  the  hands  of  the  Board.  At  the 
Board's  election  it  may  require  an  employer  to  give  security  in  lieu  of  paying  the 
moneys  over  to  the  Board.  The  Board  is  further  empowered  to  require  a  Schedule 
2  employer  to  deposit  money  wath  the  Board  from  time  to  time,  out  of  which 
compensation  and  medical  aid  may  be  made  available  to  employees  as  accidents 
occur. 

A  number  of  other  provisions  applicable  to  pa\ments  out  of  the  accident 
fund  are  made  applicable  to  compensation  payable  by  individual  employers 
under  Schedule  2,  including  lump  sum  payments  where  the  Board  commutes  the 
weekly  or  other  periodical  payments  payable  to  a  workman. 

Schedule  2  has  been  part  of  the  Act  since  its  inception  but.  except  for  the 
method  of  payment  of  compensation  and  medical  aid  no  distinction  has  been 
made  between  Schedule  1  and  Schedule  2  employers. 

This  history  of  the  origin  and  continuance  of  Schedule  2  under  The  Work- 
men's Compensation  Act  was  dealt  with  by  Chief  Justice  Meredith  and  later  by 
Mr.  Justice  Roach  in  their  respective  reports  on  the  Act. 
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The  concept  of  collective  liability  under  vSchedule  I  was  adopted  in  order  to 
provide  financial  security  for  both  the  workmen  covered  by  the  Act  and  their 
employers.  Schedule  2  employers  do  not  include  those  who  might  be  financially 
ruined  by  reason  of  accidents  to  their  employees  with  the  resultant  loss  of  com- 
pensation which  would  follow.  Indeed,  Chief  Justice  Meredith  in  his  report 
stated,  'Tf  it  had  been  practical  to  do  so  without  impairing  the  efficiency'  of  the 
collective  system,  I  should  have  preferred  to  include  a  larger  number  of  industries 
in  Schedule  II  ..."  so  that  a  comparison  might  have  been  made  between  the 
collective  and  individual  liability  systems.  Mr.  Justice  Roach  reported,  "Thirty- 
five  years  experience  has  demonstrated  that  the  employees  in  those  industries  in 
Schedule  2  are  equally  as  well  treated,  so  far  as  the  operations  of  the  Act  are 
concerned,  as  the  employees  of  the  industries  in  Schedule  I." 

The  Ontario  Federation  of  Labour  and  the  United  Steelworkers  of  America 
have  advocated  in  their  appearances  before  me,  the  abolition  of  Schedule  2.  An 
examination  of  the  report  of  Mr.  Justice  Middleton  on  The  Workmen's  Com- 
pensation Act  in  1932  and  that  of  Mr.  Justice  Roach  mentioned  above  reveals 
that  similar  submissions  were  made  in  those  earlier  times.  The  position  taken  by 
the  Ontario  Federation  of  Labour  against  the  continuance  of  Schedule  2  appears 
to  be  based  upon  a  belief  that  employers  under  Schedule  2  are  inclined  to  contest 
compensation  cases  and  disclaim  responsibility  under  the  Act  for  their  employees' 
accidents.  This,  the  Federation  states,  has  caused  delays  and  postponed  the  en- 
joyment by  the  injured  workman  of  his  compensation  entitlements. 

The  United  Steelworkers  of  America  Union  shares  in  a  further  argument 
made  by  the  Ontario  Federation  of  Labour  that  the  establishment  of  Schedule  1 
and  Schedule  2  side  by  side  in  the  first  instance  was  experimental  in  purpose  and 
that  half  a  century  of  testing  should  be  considered  an  adequate  try-out,  and  that 
the  principle  of  collective  responsibility  should  now  be  applied  to  all  employers 
and  employees  throughout  the  Province.  Again,  the  Steelworkers  expressed  the 
view,  although  admittedly  unable  to  document  it,  that  claims  for  compensation 
by  employees  under  Schedule  2  are  much  more  vigorously  contested  than  claims 
made  by  employees  under  Schedule  1.  It  was  further  stated,  although  there  is 
apparently  no  evidence  to  support  the  statement,  that  the  practice  of  contesting 
claims  under  Schedule  2  has  considerably  increased  the  administrative  cost  over 
that  experienced  with  respect  to  Schedule  1  employers,  and  since  the  total  cost 
of  administration  of  the  Board  is  pro-rated  equally  among  all  employers,  that 
Schedule  1  employers  are  paying  higher  administrative  costs  than  would  be  the 
case  if  Schedule  2  were  abolished.  There  were  no  representations  by  Schedule  1 
employers  to  support  the  view  put  forward  by  the  Steelworkers. 

It  may  be  of  significance  to  note  that  no  province,  other  than  Ontario,  has 
seen  the  necessity  or  advisability  of  establishing  two  categories  of  employers, 
except  Alberta  where  Schedule  2  relates  only  to  employees  of  federal  and 
provincial  governments  and  certain  Crown  corporations. 

The  employers  principally  concerned  with  this  matter  were  the  railroads, 
seven  of  whom  filed  a  joint  brief.  A  joint  presentation  was  made  to  the  Commis- 
sion by  six  of  these.  The  railways  point  out  that  the  need  to  provide  security 
for  the  workman  against  the  possible  insolvency  of  the  employer  was  the  reason 
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loi  t  lie  .idopi  ion  ol  (oINm  I  ivr  liahilit  \ .  SiiK c  t  liisdocs  not  apply  to  larj^e  emf)lo\'er8 
in  ilic  I iMiispoi  t.ii ion  .ind  (oinninnic.ii ions  liclds  and,  to  any  decree,  in  the  field 
ol  ])nl)lic  cinploN  nit'iil ,  ilicrc  is  no  ( onipcllinj^  need  for  the  extension  oi  the  col- 
l('(  live  li.il)ilit\'  conccpi  lo  ilicsc  inchislrics  and  employers.  I'iirthernu)re,  the 
i'inj)lo\cr  in  lliese  indnsi  i  ics,  l)\  itidi\  idnal  clficicncN',  ma\'  control  his  adininistra- 
{'ive  costs,  other  than  tliosc  ini  niicd  on  liis  behalf  hy  the  lioard  under  the  Act. 
There  is  thus  sonic  real  advantage  to  tlic  cnijjloxer,  and  therefore  to  the  com- 
nninilN  ,  in  establishing  the  cUk  icnt  arrangements  resulting  frorii  the  Schedule  2 
coFuept.  ITiC  reasons,  according  to  the  rail\va>'s,  for  the  accjuiescence  by  Sir 
William  Meredith  in  their  reciuest  for  exclusion  frr)ni  the  statutory  i)rovisions 
relating  lo  the  accident  fund  are  as  valid  to(la\'  as  in  1915.  ICxperience  since 
thai  time  which  has  seen  Schedule  2  extended  be\'ond  the  railways,  in  their 
view,  bears  out  this  submission.  It  was  further  stated  that  there  had  been  no  in- 
stances where  insolvenc\  i)roblems  had  occurred  in  cases  involving  Schedule  2 
emplo>ers. 

The  representatives  of  the  railwavs  appearing  before  me  stated  that  the 
railways  participate  in  the  appeal  procedure  only  to  a  limited  extent.  The 
representatives  of  the  Board  in  their  appearances  before  this  Commission  have 
staled  that  tlicy  could  find  no  basis  in  the  Board  records  to  support  the  allegation 
that  Schedule  2  employers  promote  or  participate  in  appeals  to  a  greater  degree 
than  do  employers  in  Schedule  1. 

The  following  were  enumerated  as  advantages  afforded  the  railways  b\  being 
allowed  to  operate  as  they  do  under  Schedule  2: 

(1)  the  railways  retain  control  of  their  own  administration  in  connection 
with  workmen's  compensation  claims; 

(2)  they  have,  and  must  have,  available  for  other  work  a  staff  for  in- 
vestigating accidents  which  can  economically  include  in  its  field  work 
injury  investigations; 

(3)  their  operations  are  extended  over  a  wide  area  and  the  railways  are  in  a 
better  position  to  investigate  claims  quickly  and  efficiently; 

(4)  the  employers  under  Schedule  2  are  not  required  to  pay  in  advance, 
and  as  a  considerable  amount  of  money  is  involved  under  Schedule  2, 
there  is  a  distinct  financial  saving  to  the  employers  without  any  detri- 
ment to  the  workmen  or  the  Board. 

The  submissions  by  the  railway  companies  with  respect  to  Schedule  2  were 
supported  by  the  Bell  Telephone  Company. 

In  1950,  when  discussing  this  issue,  Mr.  Justice  Roach  staled,  "\{  I  were 
convinced  that  there  would  be  an>'  justifiable  advantage  to  the  workman  and  no 
disadvantage  to  the  employers  in  those  industries  now  included  in  Schedule  2 
by  transferring  these  industries  to  Schedule  1,  I  would  recommend  the  change. 

1  am  not  so  satisfied." 

Upon  considering  on  the  one  hand  the  {proposals  for  change  and  the  antici- 
pated advantages  if  such  proposals  were  implemented,  and  on  the  other  hand, 
the  submissions  by  transportation  and  communications  emploxers  in  Schedule 

2  no  strong  case  can  be  said  to  have  been  made  to  warrant  abolition  of  the 
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Schedule  2  operation  which  appears  to  function  as  efficiently  as  if  not  more 
efficiently  than  does  that  under  the  fund.  Indeed,  a  good  case  might  be  made 
out  for  the  retention  of  Schedule  2  simply  on  the  grounds  that  the  self-insurance 
service  rendered  by  the  Schedule  2  employers  saves  the  Board  some  of  the  burden 
and  expense  which  would  be  experienced  if  a  consolidated  but  considerably 
enlarged  accident  fund  had  to  be  administered  and  maintained  by  the  Board. 

Union  representatives  of  the  International  Railway  Brotherhoods  who 
attended  and  testified  did  not  support  the  demand  for  change  nor  did  any  other 
union  representing  employers  in  Schedule  2  industries  other  than  the  United 
Steelworkers  which  represented  those  employed  in  shipbuilding.  There  appears 
to  be  no  widespread  demand  among  workmen  for  the  change.  It  may  even  be 
that  many  in  the  affected  industries  are  opposed  as  were  the  workers  mentioned 
by  Mr.  Justice  Roach  in  his  report.  I  do  not  feel  that  any  workmen  will  be 
prejudiced  or  suffer  injustice  if  the  existing  Schedule  be  allowed  to  continue. 
/  recommend  that  Schedule  2  he  retained  for  the  present  at  least. 
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ACCIDENT   PREVENTION 

A  l.ii^c  |);ii(  ol  the  cvidciKc  licard  Ii.kI  rcl.ilioii  \<>  tlic  role  of  the  IJoard  in 
acridt'iil  prc'X'cnl  ion.  M;in\  ulio  r('|)r('!-cnl('(l  lahoiir,  ilioii^h  pressin^j  for  in- 
creased ( ()in|)eiisatio!i  idlow  ;m(  cs,  {•iiii)!iasi/('d  that  a((idcnt  prevention  and 
reliahililalioii  should  rank  lirsl  for  consideration.  Management,  on  the  other 
hand,  has  (lis|)Ia\e(l  an  e(|iial  interest  demonstrated  1)\'  active  voluntar\'  i)arti(i- 
pation  of  its  executive  officers  in  the  work  of  ihe  safety  associations  and  by  the 
results  obtained  by  man\  of  the  associations.  I,  too,  am  of  the  oi)inion  that  any 
social  legislation  relatinp^  to  injuries  to  u  orknun  should  |)lace  accident  prevention, 
rehabilitation  and  compensation   in   that   order  of  importance. 

In  this  province  the  role  of  the  I>oar(l  in  accident  [)revention  has  been 
restricted  to  that  of  education  tliroiiiih  the  medium  of  safety  associations.  The 
task  of  prescribing  safety  measures  in  industry  and  the  enforcement  of  the  same 
lies  in  the  hands  of  various  government  departments.  Most  measures  come  within 
the  jurisdiction  of  the  Department  of  Labour,  mining  comes  under  the  Depart- 
ment of  Mines,  fire  precautions  under  the  Fire  Marshall  in  the  Attorney  General's 
Department,  agriculture  under  the  department  of  that  name,  natural  gas  and 
hydro  under  the  Department  of  Energy  and  Resources  Management,  and  lumber- 
ing under  the  Department  of  Lands  and  Forests.  Some  of  these  services  had  at 
one  time  been  under  the  Department  of  Labour  but,  to  promote  efficiency  and 
prevent  overlapping,  they  were  transferred  to  departments  which  had  men 
alread\'  covering  the  various  establishments  involved.  The  extent  of  these 
services  is  to  be  seen  in  the  accompanying  chart  which  apj^ears  as  appendix  F 
to  this  report.  For  a  full  understanding  of  the  matters  which  I  must  consider  it 
is  necessary  to  refer  further  to  some  of  the  services  in  question. 

Mr.  Eberlee,  Deputy  Minister  of  Labour,  under  whose  department  comes 
much  of  the  safety  inspection  work  of  the  province,  stated  that  the  safety 
organization  of  his  department  had,  following  the  report  of  the  Royal  Commis- 
sion on  Industrial  Safety,  been  brought  up  to  date  in  196L  It  has  five  branches 
— a  boiler  inspection  branch,  an  elevator  inspection  branch,  an  operating 
engineers'  branch,  a  construction  safet\'  branch  and  an  industrial  safety  branch 
all  coming  under  the  Director  of  Safet\-  and  Technical  Services.  The  director 
and  his  assistant  are  professional  engineers  and  under  them  is  a  research  engineer 
whose  task  it  is  to  provide  factual  information  on  the  latest  safety  measures  and 
codes.  The  Director  maintains  a  close  relationship  with  other  departments  of 
government  and  with  the  Board.  A  lengthy  brief  regarding  the  staffs  and 
functions  of  the  five  branches  mentioned  above  was  furnished.  I  refer  to  onl\-  two 
of  the  branches. 

In  the  brief  filed  with  the  Commission  the  following  appears: 

"THE  CONSTRUCTION  SAFP:TV  BRANCH  is  headed  by  a  professional 
engineer  whose  title  is  Engineer  and  Chief  Officer.  He  has  on  his  stall 
another  professional  engineer,  12  construction  safet\'  officers,  4  inspectors 
of  caissons  and  a  clerical  staff,  making  a  total  of  20. 
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"This  Branch  is  concerned  with  the  safet}'  of  workmen  engaged  in  the 
construction,  alteration,  repair,  demoHtion  or  removal  of  buildings  or  other 
structures,  streets  and  highways,  in  the  excavation  of  trenches  and  in 
underground  work  in  shafts  and  tunnels,  caissons,  coffer  dams  and  any 
work  under  compressed  air. 

"The  Branch's  inspection  staff  work  with  the  246  municipally  appointed 
inspectors  enforcing  The  Construction  Safety  Act,  and  the  more  than  1,000 
inspectors  enforcing  The  Trench  Excavators'  Protection  Act.  The  Branch 
officers  instruct,  advise  and  assist  the  municipally  appointed  inspectors, 
make  regular  visits  to  each  municipality  to  carry  out  joint  inspections  and 
discuss  interpretation  and  policy  matters  with  local  authorities. 
"Last  year  there  were  106,564  inspections  of  construction  sites  which  resulted 
in  244  charges  and  85  convictions.  Stop-work  orders  were  issued  in  2,005 
cases  where  dangerous  working  conditions  existed  and  orders  to  correct 
unsafe  conditions  numbered  12,450.  Caisson  inspectors  made  3,637  inspec- 
tions on  519  projects  that  involved  165,413  lineal  feet  (30.5  miles)  of  tunnel- 
mg. 
I  quote  also  part  of  what  is  said  about  another  branch. 

"THE  INDUSTRIAL  SAFETY  BRANCH  is  comprised  of  two  sections, 
the  Engineering  Section  and  the  Safety  Section.  The  Director  of  the  Branch 
is  a  professional  engineer  and,  in  order  to  facilitate  the  application  of  some 
portions  of  the  Act,  he  also  has  the  title  of  Chief  Inspector.  He  has  on  his 
staff"  an  assistant,  a  chief  engineer,  4  regional  managers,  an  office  manager, 
10  professional  engineers,  6  engineer's  assistants,  1  foundry  inspector,  59 
industrial  safety  officers  and  31  clerical  personnel,  a  total  of  115. 
"The  Engineering  Section,  under  the  authority  of  Section  16  of  the  Act, 
examines  and  approves  drawings  and  specifications  of  factories,  shops, 
office  buildings  and  grain  elevator  ventilation  systems  prior  to  their  con- 
struction or  alteration.  .  .  . 

"The  Safety  Section  of  the  Industrial  Safety  Branch,  organizes  the  Province 
into  four  regions,  Southern,  Central,  Eastern  and  Northern.  Each  region 
has  a  manager  and  one  or  more  supervisors.  The  regions  are  further  divided 
into  districts,  each  with  a  District  Industrial  Safety  Officer.  Each  region  also 
has  3  female  inspectors,  whose  prime  concern  is  for  the  welfare  of  the  female 
employees  in  their  regions. 

"The  duties  of  the  industrial  safety  officers  are  many  and  varied.  They  are 
required  to  make  regular  inspections  of  all  industrial  establishments  in  their 
districts  and  issue  directions  regarding  unsafe  machines  and  practices,  in- 
adequate ventilation,  fire  safety  and  sanitary  facilities,  and  poor  house- 
keeping. Many  of  their  visits  are  special  calls  at  the  invitation  of  manage- 
ment, who  often  seek  and  value  the  advice  of  the  officers  when  contemplating 
the  introduction  of  new  machines  or  processes  which  may  be  hazardous. 
"The  directions  issued  by  the  officers  are  followed  up  by  head-office  and  in 
the  event  that  the  employer  does  not  complete  the  required  work  in  a  reason- 
able time,  and  so  inform  the  head-office,  the  officer  is  required  to  make  a 
call-back  inspection  to  review  the  progress,  if  any,  and  possibly  recommend 
prosecution. 
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"'I'lic  (Icmiiiids  on  I  lie  f.K  ilii  ics  ol  I  lie  Safety  5>cction  continue  to  increase  to 
keep  ill  slc|)  uilli  Ontario's  indnsirial  expansion.    In  the  fis<-al  year  ending 
iMarcli  .Slst,    1066,  50  offi(  t-rs  niadr  59,688  insjjcc  t  ions  and  issued  53,632 
direct  ions  to  corrt'ct  violatioFis  of  tlu*  act  and  Kc^ulalions." 
Mr.  Smith,  Chief  Ilnt^ineer  of  Mines,  testified  rej^arthn^^  the  safety  measures 
undcitalaMi    h\'   liis  (lci)iirt  nient    and    a    reference   to   the   Chart,   Ap[)endix   F, 
will  y:ive  some  indi(  at  ion  ol  the  extent  ol  I  he  ser\  i(  es,  with  accomi)anyinj^  person- 
nel, afforded  l)\  other  ^oveiiinient  de])art  nients. 

With  this  l)rief  snniinar\'  of  the  jjiov  iiK c's  role  rej^ardinj;  safety  matters,  I 
t  urn  to  that  of  the  Hoard. 

THE  ROLE  OF  THE  WORKMEN'S  COMPENSATION  BOARD 

Section  117  of  The  Workmen's  Compensation  A(  t  is  as  follows: 

**117.  (1)  The  employers  in  any  of  the  classes  for  the  time  bein^  included 
in  Schedule  I  ma\',  with  the  approval  and  under  the  control  of  the  Board, 
form  themselves  into  an  association  for  the  purpose  of  education  in  accident 
prevention." 

(2)  If  the  Board  is  of  opinion  that  an  association  so  formed  sufficiently 
represents  the  employers  in  the  industries  included  in  the  class,  the  Board 
may  approve  rules  of  operation  and,  when  approved  by  the  Board  and  by 
the  Lieutenant  Governor  in  Council,  they  are  binding:  on  all  the  employers 
in  industries  included  in  the  class. 

(3)  Where  an  association  under  the  authority  of  its  rules  of  operation 
appoints  an  inspector  or  an  expert  for  the  purpose  of  education  in  accident 
prevention,  the  Board  may  pay  the  whole  or  any  part  of  the  salar\'  or  re- 
muneration of  such  inspector  or  expert  out  of  the  accident  fund  or  out  of 
that  part  of  it  that  is  at  the  credit  of  any  one  or  more  of  the  classes  as  the 
Board  may  deem  just. 

(4)  The  Board  may  in  any  case  where  it  deems  proper  make  a  grant  towards 
the  expenses  of  any  such  association. 

(5)  Any  moneys  paid  by  the  Board  under  this  section  shall  be  charged 
against  the  class  represented  by  such  association  and  levied  as  part  of  the 
assessment  against  such  class. 

(6)  The  word  'class'  in  this  section  includes  sub-class  or  such  part  of  a  class 
or  such  number  of  classes  or  parts  of  classes  in  Schedule  1  as  may  be  approved 
by  the  Board." 

Under  the  provisions  of  Section  117  there  are  in  existence  seven  safet\' 
associations  which  between  them  cover  the  various  industries  and  occupations, 
other  than  farming,  that  come  within  Schedule  1  of  the  Act. 

These  are  voluntary-  associations  of  cmpIo>  crs  having  in  each  case  a  board 
of  directors  elected  by  association  members,  a  chairman,  and  a  general  manager. 
Each  has,  as  well,  a  full  time  staff  engaged  in  safet>  work.  The  funds  for  the 
work  carried  out  by  these  associations  are  provided  In  the  Board  from  assess- 
ments levied  upon  industr\'.  In  addition.  safet>'  programs  arc  carried  on  and 
financed  by  the  industries  which  come  within  Schedule  2.    I  shall  subsequently 
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discuss  the  work  and  efficiency  of  the  safety  associations  in  more  detail.  It  is 
sufficient  to  say  at  this  point  that  they  restrict  themselves  to  promoting  safety 
measures  by  educational  means  and  do  not  directly  concern  themselves  with 
enforcement.  They  use  all  modern  aids  for  their  purposes  and  have  had  a 
substantial  measure  of  success  in  reducing  accidents. 

Formerly  the  safety  associations  or  their  predecessors  operated  as  in- 
dependent organizations.  Their  only  relationship  with  the  Board  appeared  to 
be  a  financial  one.  Every  year  each  association  presented  its  budget  and  the 
Board  levied  the  necessary  amount  against  the  class  or  classes  in  which  the 
association  was  interested.  Existing  legislation  at  that  time  gave  the  Board  no 
right  to  impose  control  and  it  exercised  none.  The  provision  in  the  Act,  sub- 
section (1)  of  section  116,  read: 

"116.  (1)  The  employers  in  any  of  the  classes  for  the  time  being  included 
in  Schedule  I  may  form  themselves  into  an  association  for  accident  pre- 
vention and  may  make  rules  for  that  purpose." 

A  criticism  of  the  system  as  it  existed  with  recommendations  for  changes 
appeared  in  the  report  of  Mr.  Justice  Roach  in  1950.  While  not  criticizing  the 
associations  or  the  Board,  he  commented  upon  the  loose  relationship  that 
existed  between  them  and  the  lack  of  any  power  in  the  Board  to  exercise  control 
of  association  activities.  He  made  specific  recommendations  designed  to  improve 
that  situation. 

Until  1960  his  recommendations  had  not  been  implemented,  and  in  that  year 
a  Royal  Commission  composed  of  His  Honour  Judge  McAndrew  as  Chairman 
and  Messrs.  J.  D.  Bateman  and  G.  Russell  Harvey  was  appointed, 

"to  inquire  into  and  report  upon  all  statutes  and  regulations  administered 
by  the  Department  of  Labour  that  govern  the  safety  of  workers  with  a  view 
to  the  improvement,  simplification,  clarification  and  modernization  of  such 
statutes  and  regulations." 

In  the  report  of  this  Commission  there  appeared  a  recommendation  that 
"the  accident  prevention  associations  be  placed  under  the  direction  and  juris- 
diction of  The  Workmen's  Compensation  Board." 

The  Commission  also  recommended  that  an  "Ontario  Safety  Council" 
should  be  established  with  functions  which  I  shall  later  discuss. 

As  a  result,  no  doubt,  of  the  recommendations  made  in  each  of  the  reports 
mentioned,  section  117  (1)  of  The  Workmen's  Compensation  Act  was  amended 
in  1964  to  lodge  control  of  the  associations  in  the  Board.  By  amendment  to  The 
Department  of  Labour  Act  the  Labour  Safety  Council  of  Ontario  was  constituted 
as  of  December  15th,  1961. 

Early  in  1965  the  Labour  Safety  Council  which  had,  at  the  request  of  the 
Minister  of  Labour,  conducted  a  study  of  accident  prevention  in  Ontario, 
reported  to  the  Minister,  the  Honourable  H.  L.  Rowntree,  Q.C.,  regarding  the 
operations  of  various  safety  agencies  coming  under  the  Board's  jurisdiction  and 
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iii.kIc  ( (I  l.iiii  I  ((omniciKlii  ions  concerning;  llicni.   After  a  stufly  by  the  Minister, 
tlu'  I 'oik  I  .111(1  tlic  salct>'  associations,  of  these  reconimenflations,  the  Minister 

in  a  slalcnicnl   lo  llic  I  .ci^islat  nrc  said: 

"I  he  W'oikincn's  ( "oiiipciisat  ion  P.oard  will  establish  a  siifety  education 
(k'j)ar(nicnt ,  under  a  Inll-I  inic  dircM  tor,  [o  integrate  resources  and  co-orrlinate 
the  |)r()i;rainni('s  ol  the  seven  safetN  associations,  at  the  operating;  level. 
This  department  will  allocate  fnnds  to  the  safety  associations  and  oversee 
their  l)U(l.u:ets;  co-ordinate  tiie  development  of  safety  programmes  and  the 
prodnclion  of  |)r()nramme  material;  inteji^rate  safety  association  i)ers<'jnnei 
administration;  snpi)l\'  statistical  jL^uide  lines  to  all  agencies  in  the  safety 
field  and  develop  new  j)rogrammes  for  areas  outside  the  individual  concern 
of  any  one  association." 
He  went  on  to  say: 

"A  close  staff  level  liaison  between  the  advisory,  enforcement  and  education 
agencies  will  be  created  through  the  executive  director  of  the  Labour  .Safety 
Council,  the  new  director  of  the  safety  education  department  of  the  com[)en- 
sation  board  and  the  director  of  safety  and  technical  services  of  the  Depart- 
ment of  Labour." 

The  Safety  Education  Department  of  the  Workmen's  Compensation  Board, 
referred  to  by  the  Minister,  came  into  being  on  November  15th,  1965.  Mr.  J.  W. 
P.  Draper,  P.  Eng.,  was  appointed  Director  of  Safety  Education.  In  the  short 
time  since  he  has  been  appointed,  much  has  been  accomplished.  All  safety 
association  organizations  but  one  have  been  brought  together  under  one  roof 
and  substantial  progress,  the  details  of  which  I  need  not  outline,  has  been  made 
in  co-ordinating  their  services.  The  Board  now  works,  through  its  Director  of 
Safety  Education,  in  co-operation  with  the  Executive  Director  of  the  Labour 
Safety  Council  of  Ontario,  the  Director  of  Safety  and  Technical  Services  in  the 
Department  of  Labour,  and  with  those  responsible  for  safety  in  other  Depart- 
ments of  Government.  A  close  relationship  exists  too  with  other  safety  groups 
such  as  the  Canadian  Industrial  Safety  Association,  the  Canadian  Society  of 
Safety  Engineering  and  the  Metropolitan  Citizens  Safety  Council.  The  Board  is 
also  enabled  and  seeks  to  institute  safety  instruction  in  any  areas  not  covered  by 
the  safety  associations.  It  has,  in  addition,  the  benefit  of  many  helpful  suggestions 
that  come  from  safety  associations  operated  by  various  labour  organizations. 

Submissions 

The  submissions  listed  below%  regarding  accident  prevention,  were  made  to 
this  Commission. 

1.  The  role  of  the  Board  should  be  broadened  to  make  it  a  centralized 
co-ordinating  agency  responsible  not  alone  for  education  but  for  safetx"  inspec- 
tion, imposing  of  regulations  and  enforcement  for  breach  of  the  same.  The 
present  limited  role  of  the  Board  should  be  broadened  to  embrace  the  whole 
field  of  accident  prevention. 

2.  Joint  committees  of  labour  and  management  should  operate  at  plant 
levels  and  labour  should  be  rei")resented  on  the  Board  of  each  safetx*  association. 
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3.  An  executive  administrative  committee  from  the  safety  associations, 
together  with  a  representative  of  labour,  should  be  appointed  to  co-ordinate 
and  supervise  the  work  of  the  associations. 

4.  A  compulsory  incentive  plan  based  on  experience  rating  should  be  insti- 
tuted for  all  industries. 

5.  The  efficiency  of  some  safety  association  operations  should  be  improved, 
the  suggestion  being  that  funds  in  certain  instances  could  be  used  to  better 
advantage  if  directed  to  more  "on  the  job"  training. 

6.  A  wider  statistical  safety  service  should  be  instituted. 

7.  The  Board  should  establish  a  museum  to  illustrate  safety  equipment  and 
matters  of  the  kind  and  a  branch  for  accident  cause  research,  including  the 
experimental  testing  of  safety  devices. 

8.  Some  minimum  standards  for  those  employed  as  "safetymen"  should 
be  established  and  provision  should  be  made  for  the  training  of  "safetymen." 

I  shall  comment  upon  these  and  make  recommendations  when  I  deal  with 
the  work  of  the  associations.  For  the  moment  I  wish  only  to  consider  those 
relating  to  the  possible  enlargement  of  the  role  now  assigned  to  the  Board  by 
current  legislation. 

Consideration  of  Submission  that  all  Safety  Measures  should  be 
Vested  in  the  Board 

Though  some  ambiguit}^  existed  in  previous  legislation,  section  117  (1) 
now  makes  it  clear  that  the  work  of  the  associations  is  to  be  restricted  to 
"education  in  accident  prevention".  In  this  restricted  role  their  efforts  have  been 
concentrated  upon  training  of  supervisors,  in  some  cases  training  of  employees, 
the  giving  of  instruction  at  plant  level,  and  the  use  of  news  media  and  the 
provision  of  posters,  films  and  material  of  that  kind,  to  promote  safety  measures 
and  safety  consciousness.  The  submission  that  this  role  should  be  widened  to 
include  enforcement  of  safety  measures  was  supported  by  most,  if  not  all, 
representatives  of  labour  who  appeared  before  the  Commission.  Industry  as  a 
whole  opposed  any  change. 

The  general  tenor  of  the  submissions  by  labour  organizations  was  to  the  effect 
that  the  Board  should  be  given  authority  similar  to  that  entrusted  to  the 
Workmen's  Compensation  Board  in  British  Columbia  where  safety  measures  may 
be  instituted,  inspections  conducted  and  enforcement  exercised  by  the  Board. 
A  somewhat  similar  situation  to  that  in  British  Columbia  exists  in  the  other 
western  provinces.  No  data  were  furnished  the  Commission  to  indicate  that  the 
accident  record  in  these  provinces  was  better  or  worse  than  that  of  Ontario, 
though  one  witness,  the  General  Manager  of  the  Industrial  Accident  Prevention 
Association,  stated  that  in  none  of  those  provinces  was  the  record  as  good^as 
that  in  Ontario. 

Support  for  the  recommended  change  is  based  upon  the  following  con- 
siderations as  enumerated  by  those  who  have  advocated  it: 

(1)    it  is  logical  to  expect  that  the  organization  responsible  for  the  compen- 
sation of  work  injuries  would  have  a  more  lively  interest  in  the  pre- 
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N'cniioii  ol  K  (  idcnts  and  would  Ix-  more  a^j^ressive  \n  inifXisinK 
refill. il  ions  and  (•iif()i(  iiiji;  its  decisions  (lian  would  other  agencies; 
(2)  tlu'  division  ol  authority  between  ^(overnnient  rJepartments  and  the 
Hoard  results  in  some  overlaI)I)in^^  lark  of  adcfjuate  inspection,  slow- 
ness in  imi)osin]L(  desirahlc  rct^ulal  ions,  and  (lela\'  in  enforcinj^  f)enalties 
for  violation.  On  the  other  hand,  (he  l^oard,  which  has  [)rompt  notice 
ol  ail  accidents,  is  in  a  position  to  act  rpiickly  if  ^iven  the  authority  to 
do  so. 

These  submissions,  whi(  h  iia\e  substantial  weight,  were  received  with  favour 
b>'  Mr.  justice  Roach  whose  ( 'onunis.-ion  I  ha\'e  pre\iousl\'  mentioned.  In  his 
report  he  recommended  thai  chan.u:es  should  be  incorporated  in  the  Act  to  allow 
the  Hoard  to  make  inspections,  make  safet\'  rules,  determine  what  suitable 
safety  devices  should  be  adopted,  and  have  power  where  infractions  occur  to 
close  down  the  whole  or  any  part  of  the  premises  involved. 

No  action  followed  tiie  report  of  Mr.  Justice  Roach  until  in  1960  the  (Vjmmis- 
sion  to  which  I  have  already  referred  and  which  1  shall  call  the  McAndrew 
Commission,  was  appointed.  Thoui]^h  by  its  terms  of  reference  this  Commission 
was  restricted  in  scope,  it  was  remarked  in  its  report  that  there  could  be  no 
complete  review  of  industrial  safety  without  taking  under  consideration  the 
work  of  the  safety  associations  operating  under  The  Workmen's  Compensation 
Act.  As  a  consequence,  the  Commission  reviewed  the  various  matters  considered 
by  Mr.  Justice  Roach  in  his  report.  It  also  heard  extensive  evidence  regarding 
the  function  of  the  accident  prevention  associations  and  the  need  of  co-ordinated 
activity.  Upon  the  basis  of  these  studies  it  made  two  major  recommendations 
as  follows: 

(1)  that  an  Ontario  Safety  Council  should  be  established  to  act  in  an 
advisory  capacity  and  to  "conduct  a  continuing  study  of  all  legislation 
and  regulations  pertaining  to  accidents  and  prevention,  industrial 
health  and  hygiene,  safety  standards,  inspection  and  enforcement,  and 
make  recommendations  for  legislative  amendments."  It  was  contem- 
plated that  the  Council  should  "assist  in  the  co-ordination  of  the  work 
of  the  accident  prevention  associations  with  the  voluntary  safet>'  effort, 
and  in  the  integration  of  accident  prevention  work  with  the  administra- 
tion of  safety  legislation"; 

(2)  (a)  that  the  accident  prevention  associations  should  be  placed  under 
the  direction  and  jurisdiction  of  the  Workmen's  Compensation  Board; 

(b)  that  there  should  be  formed  an  executive  administrative  committee 
of  these  associations  with  a  full-time  representative  of  labour  to  co- 
ordinate and  supervise  the  activities  of  the  associations;  and 

(c)  that  the  committee  should  be  appointed  b>  the  Board  and  be 
responsible  to  the  Board. 

These  recommendations  were  carried  out  with  this  change  that  a  director 
rather  than  an  administrative  committee  was  appointed  b>-  the  Board  to  super- 
vise the  work  of  the  associations. 

It  is  to  be  noted  that  the  McAndrew  Commission,  after  making  a  detailed 
inquir\'  into  the  activities  of  all   agencies  involved   in   the  field,   arrived  at  a 

159 


different  conclusion  from  that  of  Mr.  Justice  Roach.  It  contemplated  that 
inspection  and  enforcement  should  continue  to  be  the  field  of  government  agencies 
and  education  the  field  of  the  safety  associations  under  the  Board. 

In  view  of  the  last  named  comprehensive  study,  the  recommendations  made, 
and  their  later  implementation,  I  would  be  hesitant  to  suggest  that  a  change  be 
instituted  to  co-ordinate  all  safety  activity  under  the  supervision  of  the  Board. 
Quite  apart  from  this,  however,  I  should  have  to  find,  for  reasons  which  I  shall 
state,  that  the  role  of  the  Board  should  not  be  enlarged. 

Those  who  support  the  status  quo  emphasize  that  the  strength  of  each 
accident  association  lies  in  the  voluntary  support  it  receives  from  its  members. 
Upon  these  and  their  officials  must  fall,  speaking  generally,  the  implementation 
of  safety  measures  and  their  enforcement.  While  inspections  and  prosecutions 
have  their  place,  if  only  because  of  physical  limitations  they  can  cover  but  a 
limited  field;  and  by  reason  of  what  might  be  called  a  police  role,  those  exercising 
such  functions  might  not  receive  full  co-operation  in  educational  effort.  With 
the  voluntary  association,  however,  elected  as  it  is  by  industries  within  its  field, 
it  is  to  be  expected  that  its  representatives  would  meet  with  both  a  willingness 
to  receive  advice  and  every  effort  to  carry  it  out.  In  other  words,  its  field  staff 
can  talk  to  supervisory  personnel  with  some  authority  and  at  the  same  time  expect 
a  S3'mpathetic  reception.  As  already  stated,  it  is  felt,  and  I  believe  with  reason, 
that  if  the  purpose  of  a  visit  from  an  association  employee  was  believed  to  be 
not  educational  but  regulatory,  this  spirit  of  co-operation  would  be  lost.  Volun- 
tary active  interest  by  senior  management  is  evident  in  all  the  associations, 
undoubtedly  stimulated  by  the  fact  that  safety  records  have  a  direct  relation  to 
the  assessments  payable  b}^  industry  and  a  notable  record  of  achievement  by  the 
associations  themselves  lends  weight  to  representations  that  no  change  be  made. 

Two  major  considerations  in  this  matter  also  must  be  efficiency  and  cost. 
I  place  the  former  as  first  in  importance  but  the  latter  in  this  instance  is  also  of 
major  significance. 

When  one  considers  that  some  128,722  industrial  establishments  come  within 
the  jurisdiction  of  the  Ontario  Board,  the  efficient  servicing  of  their  requirements 
and  those  of  the  public  is  of  importance.  Efficienc}^  is  not  something  that  springs 
ready-made  into  existence.  It  is  achieved  through  the  basic  skills  and  aptitudes 
and  professional  qualifications  of  those  carrying  out  the  work  and  is  perfected 
only  following  specialized  study,  experience,  training  and  application.  These 
techniques  have  contributed  to  the  present  organization  in  the  Departments  of 
Labour,  Mines,  Energy  and  Resources  Management,  Lands  and  Forests  and 
other  departments.  The  complexity  of  the  work  is  to  be  gathered  from  the 
above  mentioned  brief  by  the  Department  of  Labour.  Approval  or  inspection 
of  elevator  installations,  boilers,  caisson  equipment  and  operation,  compressors, 
ventilation  systems,  structural  stability  and  countless  other  installations, 
demands  the  services  of  many  having  professional  qualifications  and  a  staff 
having  the  benefit  of  past  experience  and  training.  It  goes  without  saying,  I 
think,  that  to  duplicate  the  present  establishment  doing  full  or  part  time  work  on 
accident  prevention,  would  demand  the  building  up  of  a  large  staff  with  the  basic 
skills,  experience  and  professional  qualifications  of  those  now  performing  such 
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work  ill  I  lie  I  )c|),ii  t  incut  ol  I  ..ihoiii  .iikI  clscu  licrc.  I'Acii  u  lien  hiiilt  up  it  would 
be  some  liinc  hcloii'  I  he  hackKrouiid  ol  knowledge  and  experience  neccssiiry  to 
such  a  stall  would  he  ac(|uired  and  a  luajor  dislocation  with  its  effect  on  accident 
|)reventi()U  mi^lit  result.  I'A'en  with  the  huildiuj;  up  of  su(  h  a  department  under 
the  I^oard  it  would  still  l)c  necessary  for  ^overinnent  departments  to  maintain,  in 
most  iustauccs,  ins|)C(  lion  sci  \  ices  ol  I licir  own,  services  which  are  now  co-rehited 
with  (li.it  of  inspection  .uid  ciiloic cniciii  of  safety  measures.  It  is  probable,  tcK), 
tli.it  iii.iiu  of  the  j)resent  personnel  i('S|)onsil)le  for  safety,  having  as  they  do  the 
necessarv  (|ualiiications  and  experience,  would  not  be  available  frjr  transfer  to  the 
safet\'  associations.  Tlie  Hoard,  it  is  true,  is  vitall>-  interested  in  the  provision 
and  enforcement  of  safet\  measures  but  its  interest  is  confined  io  the  safety  of 
workmen.  The  interest  of  tlie  de[)artments,  on  the  other  hand,  is  wider  and 
concerns  the  safety  of  the  public  as  well  as  of  labour.  The  matter  of  ministerial 
responsibilitN'  for  these  functions,  it  need  liardK  be  said,  is  of  [)rimary  imi)ortance. 
So  long  as  responsibility  for  lax  safety  measures  or  enforcement  lies  in  that 
quarter,  it  is  to  be  exi)ccted  that  necessary  chanp^es  in  re.i^ulations  or  letjislation 
stand  more  chance  of  rapid  imi^lementation  than  would  a  recommendation  from 
an  independent  board  such  as  the  Workmen's  Compensation  Board. 

Then  comes  the  matter  of  econom\'.  If,  as  this  Commission  has  been  told, 
a  change  of  the  type  suggested  would  result  in  little  reduction  in  staff  of  the 
government  departments  affected  it  would  seem  that  the  building  of  a  new  depart- 
ment under  the  Board  would  be  far  from  economical.  It  would  involve  industry 
in  heavy  additional  expenses  for  services  now  provided  by  the  province  and,  far 
from  decreasing  such  overlapping  as  now  occurs,  might  result  in  increasing  it. 
Industry  might  justly  complain  of  the  increased  load  in  such  circumstances. 

Most  important,  however,  is  the  effect  which  a  change  of  the  nature  sug- 
gested would  have  upon  the  efTectiveness  of  the  primar\-  role  of  the  Board.  That 
role  is  essentially  a  judicial  one  and  there  is  no  appeal  from  its  decisions.  The 
scales  must  be  balanced  between  the  claim  of  the  individual  labourer  and  the 
legitimate  concern  of  his  employer  as  to  whether  the  injury  arises  from  employ- 
ment and  whether  the  medical  and  disability-  assessments  are  justified.  To 
impose  on  the  Board  the  task  of  policing  industrial  establishments  for  infringe- 
ments of  safety  rules  and  regulations  would  involve  it  in  a  function  wholK 
different  from  the  primary  one  which  it  must  fulfil.  As  it  is  a  Board  from  w  hich 
there  is  no  appeal,  it  is  of  the  utmost  importance  that  nothing  occur,  or  be  thought 
to  occur,  that  would  influence  its  judicial  tliinking  and  the  confidence  of  those 
dependent  upon  it.  If  it  had  the  duty  of  enforcing  safety  measures  there  might 
well  occur  trouble  with  individual  industries  or  plants  when  added  co-operation 
in  safety  measures  was  demanded.  While  this  might  not  affect  the  Board  in  its 
other  decisions,  an  employer  might  readily  believe  that  it  did  and  for  him,  as  I 
have  said,  there  would  be  no  right  of  api)eal.  Witness  after  witness,  from  both 
industry  and  labour,  has  expressed  a  high  regard  for  the  integrity  of  Board 
personnel  and  for  the  general  fairness  of  the  Board  in  reaching  its  decisions. 
Indeed,  as  has  been  stated  elsewhere,  the  degree  of  unanimit>-  in  this  is  a  real 
tribute  to  the  work  of  the  present  Board.  No  confiict  of  interest  can  occur  so  long 
as  the  Board  is  restricted  to  its  present  role. 
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Recommendation 

Jt  is  the  last  mentioned  consideration  that  I  find  to  be  decisive  in  arriving  at 
my  opinion,  and  I  recommend  that  no  change  be  made  and  that  the  Board's 
role  in  safety  matters  be  chiefly  an  educational  one  through  the  medium  of  the 
safety  associations. 

Having  reached  this  conclusion  it  is  unnecessary  for  me  to  discuss  the 
evidence,  of  which  there  was  a  great  deal,  relating  to  deficiencies  and  overlapping 
said  to  occur  through  the  present  separation  of  functions.  In  particular,  m^uch  was 
said  of  the  difficulty  and  delays  which  arise  from  the  placing  of  inspection  and 
enforcement  under  the  Construction  Safety  Act  in  the  hands  of  the  municipalities. 
The  arguments  in  favour  of  the  co-ordination  of  all  safety  services  under  one 
body  are  certainly  impressive  and  it  might  well  be  a  matter  for  review  and  con- 
sideration by  government.  While  I  can  see  no  serious  objection  to  the  removal 
of  the  safety  associations  from  the  jurisdiction  of  the  Board  if  such  an  authority 
were  to  be  established,  it  is  to  be  noted  that  the  Mc Andrew  Commission,  after 
its  wide  investigation  regarding  industrial  safety,  was  opposed  to  this  and  recom- 
mended instead,  the  establishment  of  a  co-ordinating  body,  an  Ontario  Safety 
Council,  in  place  of  an  overall  authority.    I  quote: 

**The  superposition  of  a  regulatory  authority  over  the  existing  enforcement 
and  accident  prevention  machinery  would  seriously  disorganize  the  present 
establishments  devoted  to  safety  and  the  protection  of  the  worker  and,  in 
particular,  would  lead  to  the  danger  of  alienating  an  extensive  voluntary 
effort  in  the  field  of  safety  education  and  training.  It  is  recognized,  however, 
that  some  form  of  co-ordination  between  those  responsible  for  drafting  and 
enforcing  safety  legislation,  the  accident  prevention  associations,  and  safety 
programs  initiated  by  industry,  is  desirable. 

To  this  end  the  Commission  recommends  the  establishment  of  an  Ontario 
Safety  Council,  of  possibly  seven  members,  comprising  representation  from 
industry  and  labour  and  related  interests  associated  with  industry,  including 
medical,  engineering  and  other  profcvssions.  It  is  to  be  stressed  that  the 
function  of  the  Council  would  be  advisory,  and  its  authority  would  be 
restricted  to  inquiry  and  recommendations." 

/  lin^it  my  observations  to  a  strong  recommendatio?i  based  upon  my  views  expressed 
above,  that  the  safety  role  now  exercised  by  the  Board  should  not  be  further  extended. 

Further  Comment 

Before  leaving  the  discussion  of  this  phase  of  my  enquiry  in  which  I  have 
reached  an  opposite  conclusion  to  that  of  Mr.  Justice  Roach,  I  would  point  oat 
that  the  situation  today  differs  in  man}^  respects  from  that  which  he  had  to  con- 
sider. Since  the  time  of  his  report  there  has  been  a  major  reorganization  of 
government  departments  along  safety  lines,  the  safety  associations  have  been 
made  subject  to  the  jurisdiction  of  the  Board,  and  a  safety  director  has  been 
appointed  to  co-ordinate  their  efforts.  An  even  more  important  development  has 
been  the  establishment  of  the  Labour  Safety  Council  with  labour  representatives 
thereon  to  advise  the  Minister  of  Labour,  under  whose  jurisdiction  most  industries 
come,  regarding  desirable  safety  measures  including  advice  to  the  Board  upon  the 
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work  of  (lie  safety  associations.  Tlu-sc  (leveloi)nicnts  arc  recent  and  I  feel  that 
in;iii\  ol  I  he  criticisms  liciid  l)\  this  cn(|iiiry  related  to  practices  which,  if  not 
already  renicdied,  are  now,  under  the  revamped  structure,  in  process  of  correction. 
A  close  ( o-oju'ration  in  reporting  accidents  and  in  exchange  of  information  has 
been  set  n|)  between  the  various  safet >'  directorates  which  api)ears  to  Ix.*  ofK-Tatin^; 
smoothb  .  These  (  han^es,  while  not  in  themselves  an  answer  to  the  submissions 
made  lor  a  fulh'  co-ordinated  oj)eratioii,  ne\'crtheless  constitute  forward  stci>s  in 
that  direction  and  should  do  nuK  h  to  achieve  the  same  result. 

THE  SAFETY  ASSOCIATIONS 

In  turnini^  to  consider  the  work  of  the  safety  associations  I  have  had  the 
benefit,  in  addition  to  the  extensive  evidence  heard  at  this  infjuir\',  of  the  ver\' 
comprehensive  and  informative  study  which  was  conducted  by  the  Labour 
Safety  Council  based  upon  an  anahsis  of  the  work  of  the  safet\'  associations 
made  by  Professor  II.  VV.  Arthurs  of  the  Os^oode  Hall  Law  School.  The  report 
of  the  Council  was  published  in  January,  1965.  While  expressing  appreciation 
of  the  work  which  the  associations  and  their  members  had  been  doing,  it  was  the 
opinion  of  the  Council  that  the  ef^ciency  and  success  of  that  work  could  be 
improved  and  certain  recommendations  were  made  to  that  end.  I  shall  refer  to 
these  later. 

The  seven  accident  prevention  associations  are  the  following: 

Construction  Safety  Association  of  Ontario  (C.S.A.) 

Electrical  LItilities  Safety  Association  of  Ontario  (E.U.S.A.) 

Forest  Products  Accident  Prevention  Association  (F.P.A.P.A.) 

Industrial  Accident  Prevention  Association  (LA. P. A.) 

Mines  Accident  Prevention  Association  (M.A.P.A.) 

Ontario  Pulp  and  Paper  Makers  Safety  Association  (O.P.P.ALS.A.) 

Transportation  Safety  Association  (T.S.A.) 

Each  association  has  its  own  manager  and  board  of  directors.  The  latter 
are  elected  b>'  the  member  firms  of  the  industries  covered  by  each  association  and 
vary  in  number  from  13  in  the  M.A.P.A.  to  189  in  the  LA.P.A.  The  large  number 
in  the  LA.P.A.  is  accounted  for  by  the  fact  that  all  directors  of  the  associations 
brought  together  to  form  the  LA.P.A.  become  directors  of  that  association. 
Actual  control  in  this  instance,  as  with  two  other  associations,  is  placed  in  the 
hands  of  a  small  administrative  committee.  The  directors  of  these  associations, 
all  of  whom  serve  on  a  voluntary-  basis,  are  senior  officials  of  established  firms, 
an  arrangement  which  undoubtedh"  results  in  efTective  emplo\er  co-operation. 

Total  expenditure  for  1965  of  all  safety  associations  amounted  to  83,020.000. 
representing  3.8%  of  the  assessment  dollar.  This  compares  with  an  expenditure 
of  vS2, 592,000  in  1964,  representing  3.5%,  and  SI. 641, 000  in  1960,  representing 
2.9%  of  the  assessment  dollar.  These  are  very  substantial  increases  but,  as  they 
arise  from  budgets  submitted  b\'  the  safety  committee  of  the  industries  concerned, 
no  complaints  have  been  received  as  to  the  expenditures  in\(^l\od.  The  grant  In 
the  Board  to  each  association  is  charged  to  the  classes  which  it  represents  as 
part  of  its  assessment.    In  this  connection  the  fc^llowing  table  is  of  interest: 
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GRANTS  TO  ACCIDENT  PREVENTION  ASSOCIATIONS 


%  Increase 

1964 

1965 

1959-1965 

%    119,639 

$  139,724 

31.2 

215,779 

237,290 

27.2 

52,920 

57,607 

41.5 

112,754 

139,037 

41.5 

148,428 

167,784 

55.8 

935,678 

1,036,882 

53.4 

1,006,787 

1,252,488 

249.0 

$2,591,985 

$3,030,812 

92.5 

Association 

M.A.P.A 

T.S.A 

o!  P.  P.  M.S.  A. 

E.U.S.A 

F.P.A.P.A. .  . 

I.A.P.A 

C.S.A 


The  relative  cost  to  each  association  as  a  percentage  of  the  amounts  assessed 
against  the  industries  served  by  it  is  as  follows: 

PERCENTAGE  OF  ASSESSMENT 

Association  1964  1965 

M.A.P.A 1.8  2.2 

T.S.A 3.5  3.6 

O.P.P.M.S.A 4.8  5.0 

E.U.S.A 27.2  35.2 

F.P.A.P.A 3.6  4.6 

I.A.P.A 2.8  3.0 

C.S.A 4.7  5.4 

As  can  be  seen,  the  increases  shown  in  the  first  table  have  been  general. 
They  have  been  due  in  part  to  administrative  costs  but  result  chiefly  from  greater 
activity  by  these  associations  in  safety  efi"orts.  The  discrepancies  in  the  amounts 
expended  by  the  different  associations  result  from  the  size  of  their  constituent 
elements  and  the  character  of  the  service  which  is  involved.  The  I.A.P.A.,  as  an 
example,  has  a  budget  representing  one-third  of  all  assessments  but  it  serves 
approximately  one-half  of  those  coming  under  the  jurisdiction  of  the  Board — 
some  500,000  emplo^^ees  in  manufacturing  and  some  200,000  in  the  retail  trade. 
Similarly,  the  C.S.A.  which  covers  some  225,000  employees  has  to  deal  with  a 
large  number  of  contractors  working  at  various  locations  and  in  circumstances 
which  do  not  as  readily  lend  themselves  to  concentrated  safety  instruction  as 
in  many  other  industries.  The  "Percentage  of  Assessment"  dollar  table  is  sig- 
nificant as  it  reflects  both  exposure  to  accidents  and  the  number  of  persons 
served  by  the  association.  In  this  connection,  as  can  be  seen,  the  E.U.S.A. 
expenditure  is  high  but  this  association,  in  addition  to  safety  work,  does  actual 
training  of  employees  in  preparation  for  their  work  and  in  safety  measures.  It 
has  an  excellent  record  of  low  accident  frequency. 

The  recommendation  made  by  the  Labour  Safety  Council  in  its  report  was 
that  "an  agency  be  established  to  integrate  and  co-ordinate  the  administrative 
structures  of  the  associations  and  to  oversee  their  budgets." 

Since  that  recommendation  was  made  the  present  Director  of  Safety  Educa- 
tion has  been  appointed  by  the  Board  and  much  has  been  achieved  on  the 
administrative  level.   All  safet}^  associations  but  one  have  been  assembled  under 
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one  roof  in  I  lie  ^'()n^c  Street  Arc  .hIc  liiiildini^.  This  has  resulted  in  ronsfjiicjation 
of  some  |);ir(  ol  I  lie  olfire  stalls  and  si^nilicant  savings  in  statirinery,  storaj^c  si)are 
and  tlie  cost  of  services.  One  addresso^rapli  serves  all  asso(  iatir)nsand  a  reduction 
in  ollice  staff  has  been  a(  (()ni|)lished.  Cor^solidated  lni>'in^  under  the  iJoard  has 
hron^hl  about  substantial  savings  and  a  study  to  review  the  finanria!  accounlinvj 
sNstenis  ol  I  he  associat  ions  is  beini^  made.  .\(  ( ommor  lation  is  also  made  available 
in  the  bnildinjL;  loi'  class  insti'iK  lion  on  safet>'  work  b\'  the  various  associations. 

All  asso(  iatioFis  are  able  to  show  a  substantial  record  of  «achievement  over 
the  \ears.  Some  in  part i(  iilar  have  furnished  figures  that  are  imjjressive.  In  a 
ten  yvAV  peiiod  the  IM*.  \.i*.A.  indie  ates  a  44.6  per  cent  reduction  in  accidents 
in  ioi^i^inj;  operations  and  a  24.4  per  cent  reduction  in  sawmill  operations.  In  the 
veneer  pKwood  division  the  reduction  has  been  5,3.6  per  cent.  The  ().P.P.M.S..\. 
reports  a  56  per  cent  reduction  in  wood  operations  accidents  and  a  75  jK-r  cent 
reduction  in  mill  operations.  A  graph  filed  by  the  M.A.P.A.  indicated  that  since 
inception  of  the  association  in  1930  there  had  been  a  progressive  decrease  in 
accidents  amounting  in  all  to  approximately  75  per  cent.  The  I. A. P. A.  too  had 
the  following  record  to  report.  I  quote  from  a  letter  prepared  by  R.  G.  D. 
Anderson,  General  Manager  of  that  association: 

".  .  .  in  the  years  from  1921  to  1961  the  number  of  temporary  disability 
injuries  in  the  manufacturing  industries  served  by  l.A.P.A.  has  come  down 
from  72  to  35  for  each  1,000  emplo\ees,  permanent  disability  injuries  have 
been  reduced  from  8  to  2  for  each  1,000  employees  and  fatal  injuries  reduced 
from  5  to  1.4  for  each  10,000  employees.  Machine  accidents  have  been 
reduced  from  24  p:)er  cent  to  13  per  cent,  infection  cases  virtualh  eliminated: 
all  this  in  a  period  of  a  very  rapidly  expanding  economy,  the  introduction 
of  many  new  machines,  materials  and  processes,  .  .  . 

It  is  to  us  a  very  significant  fact  that  the  Ontario  s\'stem  of  compensation 
and  accident  prevention  has  produced  among  the  lowest  average  assess- 
ment rates,  the  highest  benefits  to  the  injured  and  the  lowest  percentage  of 
permanent  disability  injuries  on  the  North  American  continent." 

Recommendation 

I  have  already  noted  the  change  in  legislation  which  vests  control  of  the 
associations  in  the  Board.  Up  to  the  present  time  the  Board  has  not  sought  to 
exercise  it  other  than  at  the  administrative  level  and  all  associations  have 
expressed  strong  reluctance  to  have  the  Board  interfere  in  their  actual  operations. 
It  is  to  be  expected,  however,  that  the  Board  will  now  displa>-  an  active  interest 
regarding  the  conduct  and  effectiveness  of  these  operations.  While  all  associations 
appear  to  be  active  and  doing  good  work  it  nia\'  be  necessary  in  reviewing  the 
budgets  allotted  to  consider  whether  or  not  every  association  is  doing  all  that  it 
can  do.  As  an  example,  it  ma\'  be  necessar\-  to  consider  whether  a  particular 
association  operates  with  a  sufficient  staff  to  cover  the  ver>'  wide  and  dispersed 
field  for  which  it  is  responsible. 

/  would  recommend  that  the  Board  do  not  hesitate  to  extend  the  duties  of  its 
director  in  this  regard  and  where  it  considers  it  advisable  to  interfere  directly  with 
an  associatioyis  alterations  that  it  will  do  so.    It  is  assumed  that  the  Board  and 
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its  director  would  use  such  powers  with  discretion  and  would  not  exercise  them 
in  such  a  way  as  seriously  to  affect  the  professional  and  voluntary  effort  of  those 
associations  which  are  considered  to  be  efficient. 

Association  Activities 

No  two  associations  face  the  same  problems  and  each  association  in  turn 
forms  its  own  views  as  to  what  form  its  activities  will  take.  All  associations 
depend  heavily  upon  management  and  latterly  upon  co-operation  from  various 
unions  to  achieve  their  ends.  As  an  example,  the  M.A.P.A.,  which  has  65  operat- 
ing mines  employing  97  per  cent  of  its  people,  is  able  to  achieve  results  largely 
b}''  the  work  of  supervisory  personnel  and  safety  associations  within  the  mines 
themselves.  By  reason  of  this  a  small  office  stafT  and  a  limited  number  of  instruc- 
tional staff  is  employed  and  teaching  efforts  are  concentrated  chiefly  upon  the 
supervisory  staff  of  the  mines.  The  associations  which  serve  much  wider  fields 
and  have  to  rely  heavily  upon  promotional  material  of  one  t^^pe  or  another  must 
concentrate  to  a  greater  extent  upon  work  in  the  head  office  with  the  necessary 
staff  to  do  it.  The  general  picture  may  be  seen  from  the  following  table  furnished 
by  the  Board  as  to  allotment  of  personnel  during  1966: 

Super- 
Other      Office  &     Field  &'       visory 
General       Super-      Admini-     Promo-     Training 
1966  Manager       visor        stration         tion         Quarters       Total 


F.A.P.A 

1 

3 

4 

4 

13 

O.P.P.M.S.A... 

1 

2 

1 

0 

5 

I.A.P.A 

8 

44 

42 

2 

97 

T.S.A 

2 

6 

8 

1 

18 

E.U.S.A 

1 

2 

7 

0 

11 

M.A.P.A 

K 

2 

2y2 

0 

5 

9M 

C.S.A 

1 

5 

15 

24 

1 

46 

In  the  M.A.P.A.,  part  of  the  salary  and  some  of  the  administration  expense 
is  carried  by  the  Ontario  Mining  Association.  Association  funds  according  to  the 
demands  of  the  association  are  disbursed  to  furnish  promotional  material, 
advertising,  radio  and  television  coverage,  in  collecting,  analyzing  and  distributing 
analytical  data,  educational  work  in  the  form  of  management  counselling  and 
field  safety  work  and  instruction  and  in  administrative  costs.  All  spend  some 
money  under  each  of  these  headings.  An}^  criticism  that  has  come  has  been  to 
the  effect  that  large  amounts  are  being  disbursed  under  some  headings  which 
could  be  spent  to  better  advantage  elsewhere. 

Promotional  Material 

This  takes  the  form  of  posters,  pamphlets,  booklets,  slides  and  films,  radio 
and  television.  Associations  also  prepare  and  publish  recommended  safety  codes 
for  their  members  which  are  the  subject  of  frequent  review  and,  when  nec- 
essary, of  am.endment.  Recent  surveys  by  the  Labour  Safety  Council  relating 
to  the  poster  medium  indicated  that  but  few  of  those  canvassed  considered 
posters  to  be  of  much  effect  in  accident  prevention. 
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This  opinion  iijjpt'.irs  to  .iiihc  from  I  lie  fact  tliat  in  most  instances  |kx-»Ict8 
arc  not  geared  to  the  work  in  progress  uljcre  thf\'  arc  |)la('<*fl.  ff  tlicy  are  to  Ik* 
used,  and  this  apphcs  also  to  shdt'S,  movies  and  other  media,  they  can  have  the 
maxiinnni  iin|)a(t  if  tlie\'  contain  some  refereiK c  to  the  work  in  proj^ress  where 
tlicy  are  shown,  and  if  a  lar^e  pro|)oriion  ol  I  lie  work  force  is  Italian,  as  in  the 
constrn(  tion  iiuhistry,  or  I  rent  h  as  in  the  lo^j^inj^  iiuliistr>',  such  material  can 
be  of  value  onh  if  e\|)tess(d  in  one  of  those  tongues.  A  witness  called  by  the 
Labourers'  International  Union  w  iio  lias  had  wide  experience  in  safety  work  was 
of  the  opinion  that  posters  with  diaj^^rammatic  outlines  of  safe  construction 
practices  would  be  of  si'<-''it^'^t  value  and  would  be  perused  In*  th(jse  concerned. 
Some  encpiir)  to  ascertain  that  i)osters  furnished  are  bein^  used  also  seem  in 
order.  Generally  speakini^,  it  has  been  the  practice  of  the  safety  associations  to 
furnish  posters  to  their  c()ni|)anies  and  lea\e  it  to  the  companies  to  have  them 
distributed.  There  was  evidence  to  indicate  that  leavinj(  it  to  the  individual 
compaiu'  in  this  manner  has  not  proved  satisfa(ior\'  and  that  no  [posters  were  in 
evidence  at  a  number  of  work  situations. 

The  Labour  Safety  Council  in  its  report  recommended  a  c^reater  effort  to 
ensure  that  promotional  material  reached  or  came  to  the  attention  of  emplo>ees. 
It  should  be  made  part  of  the  task  of  association  emi)lo\ees  in  their  visits  to  urge 
this  upon  employers. 

The  Council  recommended  also  that  greater  efforts  should  be  made  to  furnish 
material  of  a  bilingual  nature  and  the  Commission  was  informed  by  the  director 
that  much  had  been  done  along  these  lines  since  publication  of  that  report. 
These  efforts  should  be  continued. 

While  it  is  desirable  that  promotional  material  be  geared  to  individual 
situations  there  must  also  be  a  field  of  general  interest  where  usable  material  of 
interest  to  all  associations  could  be  supplied.  Substantial  economies  could 
probably  be  effected  if  this  could  be  furnished  from  the  present  central  source. 
A  survey  of  this  field  should  be  made  with  the  end  in  view  of  making  such  material 
available  to  all  associations. 

No  extensive  use  has  been  made  of  mass  media  b\-  the  associations  other 
than  the  C.S.A.  and  to  a  limited  extent  the  LA. P. A.  In  both  cases  it  has  been 
resorted  to  by  reason  of  the  difficulty  of  reaching  the  many  companies  and  their 
employees  which  come  under  the  associations'  jurisdictions.  In  the  case  of  the 
C.S.A.  with  approximately  a  quarter  of  a  million  employees  to  look  after  and  the 
difficult  task  of  carrying  out  "on  the  job"  instruction  with  shifting  construction 
projects,  a  decision  was  arrived  at  some  years  ago  to  tr\-  the  extensive  use  of 
newspapers,  radio  and  television  to  reach  the  workers.  It  was  also  sought  by  this 
means  to  reach  them  in  their  own  languages.  The  initiative  of  the  association 
in  the  face  of  these  difficulties  is  to  be  commended  but  it  has  proved  to  be  costb' 
and  almost  half  of  its  budget  of  $1,314,500.00  in  1966  has  been  allotted  to  this 
project.  It  is  this  that  has  come  under  attack  at  these  hearings,  the  allegation 
being  that  this  service  is  not  reaching  the  workers  and  that  a  portion  at  least  of 
the  appropriation  could  be  more  usefully  expended  for  "on  the  job"  contacts  and 
training.  The  association,  however,  reports  that  polls  indicate  that  it  is  reaching 
a  substantial  number  of  those  concerned,  that  much  additional  free  publicit\-  has 
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been  given  b}-  those  from  whom  time  and  space  have  been  purchased,  and  that 
by  a  generous  use  of  the  ethnic  press,  churches,  and  theatres,  much  is  being 
accompHshed.  Having  satisfied  itself  of  this  effectiveness  it  is  allotting  for  the 
year  1967  a  sum,  smaller  in  proportion  though  still  large,  to  the  purpose.  At  the 
same  time  it  has  increased  by  substantial  amounts  its  allotments  for  its  educa- 
tional and  management  counselling  departments. 

The  LA.  P. A.  too  in  the  current  year  tried  the  use  of  television  on  an  experi- 
mental basis  allotting  $50,000  for  the  purpose  of  television,  radio  and  advertising. 
Prior  to  1966  its  use  of  television  had  been  restricted  to  the  circulation  of  six  films, 
at  a  cost  of  $1,500  per  film.,  to  television  stations  which  would  run  them  from 
time  to  time  as  a  service  to  the  public.  The  expenditure  during  the  current  year 
was  for  a  pilot  project  on  Channel  11  in  Hamilton.  A  survey  by  O.R.C.  Inter- 
national Limited  was  conducted  in  Scarborough  on  the  outskirts  of  Toronto  to 
evaluate  the  effectiveness  at  that  distance. of  the  coverage.  I  shall  not  refer  to  the 
results  in  detail.  It  is  sufficient  to  say  that  they  were  considered  sufficiently 
impressive  by  the  LA. P. A.  to  cause  it  to  double  the  allotment  for  this  purpose  in 
the  year  1967. 

It  is  impossible  for  me  to  evaluate  the  success  of  these  programmes  or  to  set 
them  off  against  the  criticisms  which  have  been  heard  concerning  them.  Ob- 
viously the  associations  concerned,  having  satisfied  themselves  as  to  their  value, 
must  be  left  to  use  their  good  judgment  in  the  matter.  It  goes  without  saying  that, 
as  their  member  firms  have  to  pay  the  cost,  an  association  will  not  continue  to 
spend  large  amounts  for  any  purpose  unless  it  feels  it  to  be  justified.  It  should 
not,  of  course,  be  done  at  the  expense  of  more  valuable  management  counselling 
and  field  work  and,  as  already  stated,  the  C.S.A.  by  its  increased  allotment  for 
these  purposes  indicates  its  appreciation  of  those  factors. 

In  reviewing  the  initial  projects  of  the  C.S.A.  of  several  years  ago  the  Labour 
Safety  Council  in  its  report  had  this  to  say: 

"A  more  economical  approach  to  mass  media  advertising,  however,  might 
well  focus  generally  on  all  types  of  industrial  safety  rather  than  merely  on 
construction.  It  would  be  unreasonable  to  place  the  burden  of  such  a  general 
campaign  on  a  particular  association  and  there  would  appear  to  be  a  need 
for  some  other  agency  to  undertake  it." 

I  am  in  accord  with  this  opinion  and  the  Board  through  its  Director  is  now 
in  a  position  to  review  the  matter  with  this  in  view. 

Recommendations 

I  Recommend 

(1)  that  where  companies  have  a  large  number  of  employees  speaking  a  language 
other  than  English,  a  greater  effort  he  made  by  the  safety  associations  concerned 
to  have  safety  notices  which  are  furnished  such  companies  appear  in  bilingual 
form. 

(2)  that  periodic  inquiries  he  made  by  associations  to  make  certain  that  promotional 
material  furnished  by  them  is  placed  at  work  locations. 
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(3)  that  tin-  liotird  study  the  possibility  of  f^roduciftf^  on  n  uniform  basis  promotional 
nidlcridl  which  nti^ht  be  of  use  to  all  or  more  than  one  of  the  safety  associations 
under  its  control  and  urnmi^e  where  possible  to  produce  such  material;  and  that  the 
board  apportion  the  cost  of  such  service  anion^  the  ipidirit/unl  it  ^  \ociati(nt .  in  m  h 
proportion  as  it  sees  fit. 

Manajiement  Counsellinj*  and  Instruction  at  Work  Level 

All  satcty  associations  consider  niana.ncincnt  counselling  and  basic  lield  work 
to  he  their  most  ini|)ortant  services  and  all  have  staffs  active!)'  o[)eratin^  for  these 
purposes.  Some  do  little  lield  work,  others  do  a  lot.  It  def)ends  in  all  cases  u[)on 
the  situation  as  the  association  sees  it.  The  value  of  supervisory  training  is  of 
first  importance.  11  siipcrvisorx'  |)ersonnel  is  |)roperl\'  trained  much  of  the  safety 
trainini;  is  imparted  to  the  labourer  when  he  is  beinjj;  instructerl  on  liow  his  job 
is  to  be  performed.  On  the  field  level  many  companies  have  already  in  existence, 
safet\'  committees,  and  great  help  is  now  received  from  most  unions.  A  continued 
effort  must  be  made  to  have  such  committees  established  where  not  alread\-  in 
existence  and  to  make  full  use  of  the  co-operation  offered  by  the  unions.  A 
suggestion  advanced  that  "safetymen"  be  employed  by  the  associations  to  go  on 
the  job  and  talk  to  workmen  should  also  be  considered,  {)articularl\-  where  opera- 
tions are  widespread  as  in  the  construction  industry.  Apart  from  my  previously 
stated  opinion  that  it  is  within  the  purview  of  the  Board  to  review  the  situation 
to  satisfy  itself  that  individual  associations  are  allocating  sufficient  staff  for  these 
purposes,  1  have  no  comment  to  make.  Decisions  as  to  work  allotment  must  in 
general  be  left  to  individual  associations. 

STATISTICAL  SERVICE 

The  Labour  Safety  Council  in  its  review  of  this  matter  noted  complaints 
that  the  Board's  service  to  the  associations  was  inadequate  since  it  is  based  on  rate 
calculation  alone  and  as  a  consequence  is  too  slow.  Frequency  figures,  too,  were 
based  on  estimated,  as  opposed  to  actual,  time  worked.  Current  figures  and 
statistics  analyzing  the  cause  and  nature  of  injury  together  with  a  realistic  firm 
b>'  firm  analysis  for  promotional  purposes  were  recommended.  At  the  time  of 
the  Council's  report  some,  if  not  all,  the  associations  were  seeking  to  remedy 
the  situation  by  collecting  from  their  members  information  to  achieve  the  same 
result,  but  the  information  so  collected  was  frequently  incomplete  and  lacked 
statistical  uniformity.   The  Council's  recommendation  was 

"That  a  central  statistical  service  be  established  to  provide  data  for  all 
agencies  in  the  accident  prevention  field." 

The  complaints  heard  at  that  enquiry  have  not  been  repeated  before  this  Com- 
mission, but  it  has  been  suggested  that  Form  7,  which  contains  the  emplo>ee's 
report  of  the  accident,  be  broadened  to  give  more  specific  details  regarding 
related  circumstances.  A  copy  of  the  report  always  goes  to  the  government 
department  concerned  and  is  summarized  for  the  use  of  the  safety  associations 
concerned. 

In  the  meantime  progress  has  been  made.  A  Board  memorandum  was  filed  in 
this  connection  indicating  the  extent  of  the  services  now  furnished.   Daily,  weekly 

and  monthly  information  is  available  to  all  and,  to  four  of  the  safct>-  associations 
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which  requested  it,  special  yearly  reports  are  provided.  All  this  is  made  possible 
by  an  extensive  computer  system.  At  the  present  time  new  types  of  computers 
are  being  installed  which  in  turn  will  allow  a  different  and  improved  approach 
to  data  processing.  In  order  to  consider  what  might  be  provided,  each  of  the  safety 
associations  and  the  Department  of  Labour  have  been  asked  to  determine  their 
statistical  and  informative  requirements  of  the  future.  An  independent  analysis 
of  these  requirements  is  also  being  made  by  research  personnel  of  the  University 
of  Waterloo  under  a  grant  from  the  Labour  Safety  Council  of  Ontario  and  the 
information  and  conclusions  which  it  is  anticipated  that  this  study  will  provide 
can  aid  the  Board  in  assessing  its  future  programme. 

In  view  of  the  last  mentioned  study  I  make  no  recommendations.  It  must  be 
left  to  the  Board  upon  receipt  of  the  analysis,  in  co-operation  with  the  safety 
associations,  the  Department  of  Labour  and  other  departments,  the  Labour 
Safety  Council,  and  the  various  employer  associations  whose  members  will  be 
called  upon  to  furnish  the  necessary  material,  to  arrive  at  a  conclusion  as  to  what 
may  be  furnished  in  the  way  of  safety  statistics.  If,  as  a  result  of  this  analysis,  it 
is  felt  by  the  Board  that  some  legislative  authority  is  necessary  to  allow  it  to 
require  employers  to  supply  further  data,  it  should  be  provided  by  a  suitable 
amendment  to  the  Act. 

THE  ROLE  OF  LABOUR  IN  ACCIDENT  PREVENTION  WORK 

Three  suggestions  present  themselves  for  consideration,  namely: 

(1)  the  possible  superimposing  of  a  joint  committee  of  labour  and  manage- 
ment over  the  safety  associations; 

(2)  the   possible  inclusion  of  one  or  more  representatives  of  labour  on 
the  Board  of  each  safety  association ; 

(3)  the  mandatory  establishment  of  joint  committees  at  plant  level. 

There  is  little  need  to  emphasize  the  fact  that  the  labourer  himself  who  may 
be  exposed  to  danger  is  the  one  most  concerned  about  measures  for  accident 
prevention  and  that  many  unions  now  consider  that  this  field  should  constitute 
their  primary  interest.  It  must  also  be  true  that  more  can  be  achieved  by  willing 
co-operation  than  by  some  more  authoritative  measures.  These  considerations 
on  their  face  seem  to  make  it  logical  to  have  labour  representation  in  each  of 
the  bodies  above  referred  to.  With  these,  however,  other  considerations  must 
be  taken  into  account  which  lead  me,  in  some  cases  with  reluctance,  to  feel  that 
I  should  not  accept  the  suggestions  made. 

Supervisory  Body 

In  both  the  Roach  and  McAndrew  Commission  reports,  a  recommendation 
was  made  that  the  work  of  the  autonomous  safety  associations  should  be  brought 
under  the  jurisdiction  and  control  of  the  Board.  Judge  McAndrew  recommended 
further,  as  I  have  stated,  that  the  Board  should  exercise  its  control  by  appointing 
an  executive  administrative  committee  of  the  safety  associations,  with  a  full 
time  representative  of  labour  as  a  member,  to  co-ordinate  and  supervise  associa- 
tion activities.  By  amendment  to  section  117  of  the  Act  in  1964,  control  of  the 
associations  was  lodged  in  the  Board.    Subsequently,  in  its  report  of  January 
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1Q65,  the  Labour  Safc"(>'  T'omu  11  rcconiiiu'iulcd  a  fiirthcT  ( lianj^c  in  section  117 
(()  aiitliori/c  aj)j)()irit nicnt  l)\  llu-  Lieutenant  ( iovernor  in  Council  of  a  safety 
education  coniniission  ol  three  inenihers,  oFie  to  he  from  niana^enicnt,  one  from 
labour,  and  one  who  should  represent  neither.  Ihis  ( onunission  was  to  exercise, 
j)Ui'suanl  to  i)o\\('r  deie^alcd  l)\  I  he  I'oard,  the  latter's  functions  in  relation  to 
safet  \'  edui  at  ion  .111(1  .!(  (  idcnl  |)re\("iit  ion.  Since  that  t  inn-  t  he  ( "onncirs  member- 
ship has  been  iiu  re.ised  to  seven  labour  representatives  and  seven  safety  assrx'ia- 
lion  representatives.  While  not  aware  of  what  led  to  the  decision  which  I 
j)revi()usl\'  mentioned  to  iiave  a  director  appointed  b\'  the  Board  rather  than  the 
reconunended  body  to  exercise  supervisory  functions,  I  understand  that  this(ame 
about  as  a  result  of  consultation  and  deliberation  by  the  Minister  of  Labour,  the 
Labour  Safety  Council  and  the  Board.  I  must  assume  it  was  felt  that  with  the 
Labour  Safety  Council  in  existence,  having  equal  representation  from  labour  and 
the  safety  associations  and  with  a  full  time  staff,  it  was  unnecessary  to  du[)licate  it 
by  a[)pointment  of  another  committee.  It  is,  of  course,  true  that  the  Council 
can  assert  no  direct  control  over  the  safety  associations  but,  by  its  composition 
containing  as  it  does  a  strong  labour  representation,  it  is  in  a  position  to  work 
closely  with  the  associations  in  the  interest  of  both  labour  and  management. 

The  safety  director  appointed  by  the  Board  represents  neither  industr\-  nor 
labour  and  It  is  to  be  expected  that  he  will  approach  his  duties  with  an  independent 
and  enquiring  mind.  The  Ontario  Federation  of  Labour  and  the  Canadian  Labour 
Congress  have  active  standing  committees  applying  themselves  to  questions  of 
industrial  safety,  and  unions,  such  as  the  United  Steelworkers  of  America,  have 
full  time  personnel  working  on  these  problems.  These  bodies,  I  am  sure,  stand 
alert  to  notif\'  safety  associations,  the  Board  and  government  regulating  depart- 
ments of  desirable  changes  or  failure  to  observe  existing  regulations.  An  in- 
dependent safety  director  exercising  control  under  the  Board  should  be  able 
to  advance  diverse  views  on  safet\'  measures  and,  if  necessar>-,  direct  reform  or 
change  as  effectively  as  if  a  supervisory  committee  were  in  existence.  The  various 
committee  recommendations  w^hich  I  have  mentioned  were  before  the  govern- 
ment when  the  decision  regarding  the  form  of  the  present  establishment,  an- 
nounced by  the  Minister  of  Labour  in  1965,  was  made.  I  would  not  now  recom- 
mend any  change. 

Labour  Representation  on  Safety  Association  Directorates 

Representations  have  been  made  to  this  Commission,  as  the\'  hav^e  to  pre- 
vious commissions,  that  there  should  be  one  or  more  representatives  of  labour  on 
the  board  of  each  safety  association.  No  high  degree  of  emphasis  was  placed  upon 
this  matter  by  those  asserting  it  but  vigorous  opposition  to  it  was  expressed  by 
directors  of  the  various  associations.  Without  exception  It  was  the  contention 
and  expressed  fear  of  the  latter  that  the  harmony  and  resulting  effectiveness  of 
the  associations,  composed  entirely  as  they  are  of  senior  management  personnel, 
would  be  seriously  affected.  The  arguments  in  favour  of  labour  participation  are 
that  it  would  further  stimulate  the  awakened  interest  of  those  representing  labour 
in  safety  measures  and  this  in  turn  would  communicate  itself  to  those  working 
at  plant  level.  It  would  undoubtedly  tend  to  make  labour  more  of  a  partner  in  a 
mutual  effort  and,  where  the  representative  was  a  union  man,  it  would  no  doubt 
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make  more  available  to  an  association  in  its  work  the  many  union  meetings 
throughout  the  country.  It  is  true  that  only  about  30  per  cent  of  the  work  force  in 
Ontario  is  unionized,  but  a  number  of  the  associations  have  the  major  portion 
of  their  membership  in  larger  companies  which  are  unionized.  With  these  associa- 
tions, at  least,  one  would  expect  a  favourable  result.  The  fullest  labour  participa- 
tion is  unlikely  so  long  as  it  is  excluded  at  the  policy  making  level. 

While  firmly  of  the  opinion  that  labour  participation  is  desirable  and  that 
it  would  not  have  the  results  feared  by  those  composing  the  safety  associations, 
I  am  not  prepared,  in  view  of  the  serious  opposition  that  has  been  shown,  to  do 
more  than  make  a  strong  recommendation  to  each  association  that  it  include  one 
or  more  labour  representatives  on  its  directorate.  I  do  no  more  because  I  recog- 
nize that  the  success  of  each  association  has  been  due  to  voluntary  and  devoted 
effort  by  top  management.  I  do  not  wish  to  disrupt  that  effort  but  would  like  a 
frank  appraisement  to  be  made  by  those,  concerned  to  see  if  their  work  cannot  be 
made  more  effective  by  the  change  suggested. 

Labour  Participation  in  Plant  Safety  Committees 

In  this  I  am  again  assisted  by  the  research  and  report,  previously  mentioned, 
of  the  Labour  Safety  Council.  It  had  before  it  a  poll  conducted  by  the  Ontario 
Federation  of  Labour  among  union  locals  to  which  some  29  per  cent  replied. 
Sixty-five  per  cent  of  these  replies  indicated  the  existence  of  safety  committees  in 
the  plant.  Reference  was  made  also  to  a  study  conducted  by  the  I. A. P. A.  in  the 
same  year,  1964,  in  which,  of  some  1,399  firms  sampled,  over  50  per  cent  had  safety 
committees.  These  figures  are  sufficiently  recent  to  be  adopted  for  this  report. 
They  indicate  that  plant  safety  committees  exist  in  many  industries  though  by 
no  means  in  all  of  them.   Other  figures  before  the  Council  indicated 

(1)  that,  while  employee  representation  in  safety  committees  was  frequently 
determined  by  the  employees  or  by  their  union,  in  an  even  larger  number 
they  were  appointed  by  management; 

(2)  that  the  safety  records  of  companies  with  committees  was  substantially 
better  than  in  those  with  none. 

In  every  case  the  figures  were  but  samples  of  the  whole  work  force  but  none 
of  the  evidence  before  this  Commission  indicates  that  the  facts  they  established 
pictured  a  situation  differing  in  any  degree  from  that  in  industry  today.  Com- 
plaints were  made  that  where  committees  existed,  they  were  frequently  given 
little  to  do  and  that  committees  would  be  more  effective  if  meetings  were  held  on 
the  job  on  company  time.  The  evidence  made  it  quite  apparent  that  while  some 
companies  make  very  effective  use  of  safety  committees,  many  do  not. 

This  situation  was  considered  by  both  the  Roach  Commission  and  the 
McAndrew  Commission,  each  of  which  made  firm  recommendations.  The 
reasoning  behind  each  was  expressed  in  the  report  of  the  McAndrew  Commission, 
as  follows: 

"The  fact  is  that  a  safety  program  based  solely  on  regulations,  slogans, 
posters  and  policing  by  inspectors,  leaves  something  to  be  desired,  and  that 
something  is  to  make  safety  a  personal  problem  to  the  employees  on  the  job 
and  thereby  generate  an  attitude  that  makes  the  emplo^^ee  a  stern  policeman 
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ol  liimscif  .111(1  liis  fclinu -ciiii )Io\  ccs.  'I'liis  (  .iiinoi  he  achievcil  ti()  Ionj{  as  he 
regards  tlic  safcts  |)i'()L^iain  as  sonict  liini!,  imposed  iipfHi  him  l)\'  manaKC- 
incnl ." 

In  ( iu  h  ( 'omniissioii  iiiaiulalorN-  jjiovisions  for  the  estahhshiiient  of  acciHeiit 
l)revcntion  coiniiiittecs  were  rt'conimcMHlcd  with  extensive  regulations  re^arrhn^ 
them.  I'Ik'  recommendation  of  the  McAiuhew  Commission  was  that  the  Act 
shouhl  l)e  amended  (o  provide  as  follows: 

"The  management  of  ever\  o|)eration  in  \\hi(h  20  or  more  employees  are 
emplox'ed  shall  on  its  own  initiative,  or  when  so  refpiestcd  l)\'  a  m«ajority 
of  the  emploNces,  form  .md  m.iinlain  an  ace  idcnt  prevention  committee 
consisting  of  not  more  than  12  and  not  less  than  fonr  members  to  be  desig- 
nated in  ecjnal  nnmhers  by  the  emj)lo\ees  and  the  employer.  ICmi)Ioyee 
representatives  shall  be  restricted  to  rei^ular  employees  havin^^  at  least  one 
year's  experience  in  the  oj^eration." 

In  addition,  extensixe  amendments  were  su^i^estcd  to  provide  for  ret^ular 
meetings,  reportint^  of  accidents,  minutes  of  meetings  and  investigations,  to  be 
forwarded  to  the  Board,  and  that  regular  inspections  of  the  premises  be  held. 

The  Labour  Safet>'  Council  in  its  rej^ort  did  not  adopt  these  recommen- 
dations and  I  agree  with  it.  The  various  safet\'  associations,  some  more  than 
others,  are  aware  of  the  value  of  co-operative  plant  level  committees.  They 
express  their  willingness  to  do  all  that  is  possible  to  persuade  their  members  to 
support  such  committees.  The  difficulty  of  having  functioning  committees  in 
some  industries  or  on  some  jobs  is  one  of  the  problems  that  management  faces. 
The  construction  industry  is  a  good  example.  The  shortness  of  duration  of  many 
jobs,  labour  movement,  high  rise  buildings  and  other  circumstances  prevalent  in 
that  industry  are  referred  to.  Safety  committees,  it  is  said,  will  be  onK  as  good 
as  the  co-operative  effort  that  brings  them  into  being  and  keeps  them  in  existence. 
Compulsion  as  a  means  of  achieving  the  result  would  be  of  doubtful  value.  More 
can  be  achieved  by  demonstrating  to  management  and  to  its  employees  the  value 
of  such  committees  than  by  imposing  on  them  measures  which  the>-  fail  to  carr\- 
out  or  are  unwilling  to  observe. 

In  general  I  agree  that  there  should  be  no  universal  compulsory  imposition 
of  safety  committees.  It  is  my  opinion,  however,  that  when  the  record  of  a 
company  is  very  bad,  the  Board  should  have,  consistent  with  the  control  now 
vested  in  it,  power  to  direct  where  practicable  the  formation  of  safety  committees 
at  plant  level.  A  provision  to  this  effect  should  be  of  assistance  to  the  safety 
associations  which  now  lack  authority  to  do  more  than  recommend  improvement. 
The  Board  has  now  in  its  hands  by  proper  use  of  Section  86  (6a)  of  the  Act  a 
powerful  means  of  inducing  improvement  in  safetx  measures.  Its  hand  would  be 
strengthened  b>'  this  further  change. 

Recommendations 

(1)    Section  S6  (6a)  should  be  amended  by  having  added  thereto  the  fo! lowing: 

"In  addition  thereto  the  Board  ma\-,  subject  to  such  regulations  as  to 
composition  and  other  matters  as  it  may  impose,  direct  that  the  employer 
provide  for  and  bring  into  operation  one  or  more  safel>-  committees  at 

plant  level." 

173 


(2)  Every  effort  should  he  continued  by  the  associations  and  the  Board  to  encourage 
the  formation  of  joint  safety  committees  at  plant  level. 

(3)  Safety  meetings  should  he  held  on  the  j oh  where  possible. 

MEDICAL  RESEARCH  AND  SAFETY  ENGINEERING 

The  Ontario  Medical  Association  submitted  that  the  Board  should  be  urged 
to  extend  its  activities  in  the  following  fields: 

(1)  research — medical 

— engineering 

(2)  examination  and  certification  of  new  machinery 

(3)  establishment  of  an  accident  museum. 

The  submission  on  the  medical  side  dealt  specifically  with  the  necessity  for 
further  research  on  the  relationship  between  emotional  disturbance  and  the 
accident  record  of  the  individual.  On  the  engineering  side  it  was  for  research 
into  methods  of  making  machinery  safe  for  the  operator,  industrial  deafness  and 
noise  reduction,  deleterious  efi'ects  of  new  synthetics,  and  problems  of  the  kind. 
Somewhat  similar  recommendations  were  made  by  various  representatives  of 
labour.  The  recommendation  that  the  Board  establish  an  accident  museum 
where  mechanical  or  other  displays  may  be  seen  was  advanced  by  others  and 
has  been  the  subject  of  specific  recommendations  elsewhere. 

So  far  as  research  along  medical  lines  goes,  it  is  the  practice  of  the  Board, 
as  it  has  been  in  the  past,  to  authorize  studies  of  the  kind  suggested.  A  back 
study  project  has  been  under  way  during  the  past  four  years.  Dr.  Gamarra  has 
been  working  for  the  past  year  on  a  study  of  caisson  sickness,  and  research  into 
rotator  shoulder  cufl^  injuries  and  follow  up  of  ankle  injuries  has  been  in  progress 
for  some  time.  These  are  but  some  of  the  studies  undertaken  by  the  Board. 
Considerable  evidence  was  heard  by  the  Commission  of  the  work  conducted  by 
the  Environmental  Health  Branch  of  the  Department  of  Health.  This  depart- 
ment institutes  research  programmes  from  time  to  time  and  watches  carefully 
all  new  developments  where  industrial  health  may  be  affected.  More  recently 
the  Labour  Safety  Council  has  approved  a  research  project  in  conjunction  with 
and  conducted  by  the  University  of  Toronto  into  the  underlying  nervous  or 
psychological  causes  of  accidents. 

On  the  engineering  side  the  design  of  new  installations  must  be  approved  and 
is  fully  studied  by  the  Boiler  Inspection  Branch,  the  Elevator  Inspection  Branch 
or  the  Industrial  Safety  Branch  of  the  Department  of  Labour  according  to  the 
nature  of  the  installation.  A  further  inspection  is  had  and  approval  granted 
when  it  is  put  into  use.  All  these  branches  are  under  the  supervision  of  the 
Director  of  Safety  in  the  Department  of  Labour.  Similar  provisions  exist  in  the 
Department  of  Mines  and  other  departments.  Incidental  to  these  activities  is 
research  in  safety  improvements  and,  in  certain  of  the  safety  associations, 
similar  research  has  been  conducted.  As  an  example,  research  by  the  I.A.P.A. 
solved  accident  production  problems  relating  to  accidents  in  the  canning  industry, 
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a  (lr<)|)-iii  l).ir  was  developed  for  plastic  injcc  tion  iiioiildin^  machines  in  the  drop 
lor^e  indiistrx  ,  and  a  Ixttcr  tspcol  poucr  saw  ^iiard  was  evolved  for  those  usinj^ 
this  iiii|)l(Mn('iil . 

All  the  suggestions  made  have  merit  hut,  as  I  have  shown,  much  is  bein)( 
done.  At  the  moment  full  co-operation  exists  amon^  the  boshes  concerned 
thoui^li  in  snc  h  cir(  innst.mces  the  possil)iht\  of  overIap|)in^^  or  faihire  to  institute 
research  because  of  (hvided  res|)onsil)iht  \-  is  possible.  What  is  ncQiled,  in  my 
opinion,  is  not  that  all  should  be  t  lanslerrcd  to  the  lioard  but  that  some  co- 
ordinating; autlioritx  should  surve>'  the  field  and  adxisc  when  particuhir  research 
or  other  activit>-  ma\  most  eflectiveix'  be  authorized.  .\  l>od\  whi(  h  nii^ht 
elTectively  pursue  such  a  survc\'  and  report  on  what  co-ordinatinj(  authority 
niii2:ht  operate  or  be  established  would  be  the  Labour  Safet\-  Councib 

riie  matter  of  an  accident  museum  for  mechanical  and  otlier  display's  to 
empliasize  safety  matters  should  be  j^iven  serious  consideration.  As  was  pointed 
out  at  the  eiuiuiry,  it  is  not  always  possible  for  an  emi)lo>ee  of  a  safet\'  association 
to  take  an  emi)loyer  upon  the  premises  of  another  employer  in  order  to  view 
some  desirable  improvement.  It  may  be  that  an  enterprise  such  as  the  training 
centre  now  being  operated  by  the  I. A. P. A.  could  be  e.xpanded  to  establish  a 
museum  of  value  to  all  associations  or  that  one  could  be  provided  at  the  safety 
associations'  headquarters.  The  Board  needs  no  enlargement  of  its  powers  to 
expend  mone\s  for  such  a  project  or  for  necessary  research.  It  is  anticipated 
that  it  will  continue  as  in  the  past,  to  authorize  them  when  needed. 

FIRST  AID  APPLIANCES 

The  Board  has  assumed  the  responsibility  through  the  safet>'  associations  of 
ensuring  provision  of  adequate  supplies  of  first  aid  appliances  on  work  projects. 
Some  criticism  in  detail  of  equipment  available  for  first  aid  work  at  certain  mining 
undertakings  was  made.  The  Mining  Act  provides  that  first  aid  equipment  be 
provided  at  every  mine  as  required  by  regulations  imder  The  Workmen's 
Compensation  Act.  While  the  Board  has  provided  in  its  regulations  for  bush 
workers  and  others,  details  of  the  equipment  to  be  provided,  no  similar  regulations 
are  in  existence  for  mining  projects.  It  is  desirable  that  such  regulations  be  made 
and  that  the  suggestions  advanced  to  this  enquiry-  as  to  equipment  to  be  [provided 
be  given  favourable  consideration. 

OTHER  FIELDS  OF  ACCIDENT  PREVENTION 

Reference  has  not  so  far  been  made  to  two  fields  in  which  the  Board  should 
operate.  The  first  is  in  those  industries  not  now  covered  b\'  an>'  safet>'  association. 
Agricultural  workers  are  not  now  covered  nor  are  a  small  number  of  classes 
which,  for  one  reason  or  another,  have  remained  outside.  (Consideration  should 
be  given  in  the  case  of  the  last  mentioned  either  to  the  organization  of  a  safet\' 
association  to  meet  their  needs  or  to  require  affiliation  with  one  of  those  in 
existence.  In  the  case  of  agricultural  workers  this  ma\  not  be  practicable.  The 
Board  already  works  in  close  co-operation  with  the  Department  of  Agriculture 
in  this  matter.  This  class  has  come  onl\  recently  under  the  Board's  jurisdiction 
and  studies  should  be  instituted  to  ascertain  how  maxinunn  help  and  ad\ice 
can  be  given  to  workmen  and  employers  in  that  occu[')ation. 
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The  second  field  open  to  the  Board  is  that  of  providing  safety  information 
and  instruction  to  the  pubhc  at  large.  In  many  instances  literature  and  educa- 
tional material  of  value  to  industries  now  in  safety  associations  will  prove  of 
value  to  others.  It  is  desirable,  when  feasible,  that  the  Board  should  be  in  a 
position  to  provide  this  service.  If  and  when  such  service  is  given  it  would  be 
unfair  to  expect  industry  to  shoulder  the  cost.  If  any  major  disbursements 
are  made  or  contemplated  for  this  purpose,  a  grant  from  public  funds  to  cover  the 
cost  would  be  desirable. 
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REHABILITATION 

(lood  icli;il)ilitati()ii  rc'(|iiii'('s  the  cDntimi.il  efforts  oi  doctors,  cniplrn'ccs, 
l.il)()iii  unions  and  service  ai;eii(ies.  Its  inij)(jrtan(  e  cannot  Ijc  ovcrcnii)hasi/cd, 
not  as  a  means  of  lessenini^  the  eniploxer's  load  so  much  as  for  the  mental  and 
l)h\siial  w  ell-beinL;  of  tlie  injniid  i)(rs()n.  riiere  is  j^encrai  ai^reement  that  in  the 
|)atient's  own  interest  he  slionhl  he  rctnrncd  to  work,  e\'en  of  a  different  r)r 
niociified  txpe,  as  soon  as  he  is  i)h\sicall\  al)le  to  work.  It  is  the  res[)onsibility 
of  the  Hoard  to  do  all  thai  is  i)ossihle  to  assnre  tiiis  result.  Its  oi)erations  come 
under  two  hrancdies,  that  of  physical  rehabilitation  and  that  of  vocational 
rehal)ilitation.  Plnsical  rehabilitation  is  the  responsil)ilit\-  of  the  medical  de[)art- 
mcnt  of  the  Board,  and  vocational  rehabilitation  that  of  a  separate  department. 
The}'  are  closely  related  because  provision  for  vocational  rehabilitation  must 
be  foreseen  during  the  course  of  treatment  in  order  tliat  promj)t  action  ma\-  be 
taken  when  the  j:)atient  is  read\'  to  resume  either  i)art  time  or  full  emplo\ment. 

PHYSICAL  REHABILITATION 

In  this  the  Board  seeks,  so  far  as  is  possible,  to  make  use  of  local  hospital 
and  convalescent  services.  These  are  not  everywhere  available  and  the  Board 
has  established  at  Downsview  in  Metropolitan  Toronto  a  modern  hospital  and 
rehabilitation  centre.  During  the  year  1965  $3,075,346  was  expended  for  the 
maintenance  of  this  centre.  It  appears  to  be  a  model  of  its  kind  as  witnesses 
without  exception  were  complimentary  in  their  remarks  concerning  it.  The 
services  provided  are  as  follows: 

(1)  convalescent  care; 

(2)  diagnostic  and  non-surgical  treatment  continued  b\'  physical  medicine 
designed  to  preserve  function  and  to  achieve  a  maximum  restoration  of 
lost  function  in  the  shortest  possible  time; 

(3)  treatment  and  evaluation  clinics,  an  amputee  clinic,  a  neurological 
clinic,  a  back  rehabilitation  clinic  and  a  general  trauma  clinic  which 
are  in  operation ; 

(4)  research  activities;  I  have  mentioned  elsewhere  some  of  those  now  in 
progress;  in  addition,  each  clinic  conducts  its  own  research  and  the 
necessary  follow-up  relating  to  its  work. 

The  Board  has  reported  for  the  quarter  ending  June  30.  1966,  that  76  per  cent 
of  those  discharged  from  this  hospital  as  available  for  work  were  returned  to 
immediate  employment.  Of  these  41  per  cent  returned  to  former  emploxment, 
32  per  cent  to  modified  emplo>mcnt  and  3  per  cent  to  new  emplo\ment.  Those 
who  did  not  return  to  work  immediately  received  further  service  from  the 
Board's  field  officers.  This  record,  which  varies  little  from  that  of  the  pre\ious 
\ear,  seems  to  speak  for  itself  of  the  work  conducted  at  this  centre. 
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VOCATIONAL  REHABILITATION 

Section  53  of  The  Workmen's  Compensation  Act  provides: 

"53.  To  aid  in  getting  injured  workmen  back  to  work  and  to  assist  in 
lessening  or  removing  any  handicap  resulting  from  their  injuries,  the 
Board  may  take  such  measures  and  make  such  expenditures  as  it  may  deem 
necessary  or  expedient,  and  the  expense  thereof  shall  be  borne,  in  Schedule  I 
cases,  out  of  the  accident  fund  and,  in  Schedule  II  cases,  by  the  employer 
individually,  and  may  be  collected  in  the  same  manner  as  compensation  or 
expenses  of  administration;  provided  that  the  total  expenditure  under  this 
section  shall  not  exceed  $200,000  in  any  calendar  year  or  such  greater  amount 
as  may  be  authorized  by  the  Lieutenant  Governor  in  Council." 

The  amount  mentioned  in  this  section  is  interpreted  to  be  for  purposes  of 
vocational  as  contrasted  with  physical  rehabilitation.  The  cost  of  physical 
rehabilitation  is  assumed  by  the  medical  department  of  the  Board.  Amounts 
expended  by  the  Board  for  vocational  rehabilitation  in  recent  years  have  been : 

1963  —  $172,413 

1964  —   272,883 

1965  —   283,500 

The  amount  for  1966  will  be  somewhat  larger.  In  each  of  the  years  1964,  1965 
and  1966  it  has  been  necessary  for  the  Board  to  secure  an  Order-in-Council  to 
increase  the  allowance  stipulated  in  the  Act,  the  amount  authorized  by  the  1966 
Order  in  Council  being  $300,000.  No  difficulty  has  been  experienced  in  securing 
the  Orders  in  Council  for  this  most  important  work  and  it  is  unlikely  that  a 
request  for  one  would  be  refused.  Under  the  circumstances  this  restrictive  pro- 
vision in  section  53  of  the  Act  would  appear  to  he  unnecessary  and  I  recommend 
that  it  he  deleted. 

All  work  in  this  field  is  handled  by  the  Vocational  Rehabilitation  Depart- 
ment of  the  Board  operating  from  its  head  office  in  Toronto  and  from  district 
offices  in  Windsor,  Kitchener,  Ottawa,  North  Bay  (with  a  branch  office  in 
Sudbury)  and  Port  Arthur.  The  service  provides  social  and  vocational  counsel- 
ling including  vocational  assessment,  selective  placement  and  employment  and 
vocational  retraining. 

In  cases  of  minor  injury  re-employment  is  secured  when  the  man  himself 
contacts  his  employer  or  when  his  doctor  reports  to  the  employee  that  he  is 
able  to  return  to  work.  Where  a  difference  of  opinion  exists  between  the  patient's 
doctor  and  that  of  an  employer  regarding  fitness  for  work,  an  independent  medical 
opinion  is  sought.  In  the  more  serious  cases  plans  for  rehabilitation  run  con- 
currently with  the  medical  treatment  in  order  to  minimize  the  delay  when  re- 
covery occurs.  When  there  has  been  partial  recovery  a  letter  goes  from  the 
Board  on  a  G.6  form  notifying  the  man  of  this  and  suggesting  discussion  with 
his  doctor  regarding  the  type  of  work  he  might  do  and  that  he  contact  his 
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employer  in  lli.it  i-e^ard.  \'()<  at  ional  ( oimselliii^;  is  ^iveii  where  recjuireri  and 
every  effort  is  inadc  to  liiul  llic  injured  pcrsrm  suitable  <-ni[)Io\'nient,  if  iKJSsible, 
with  his  emploNci-,  and,  il  that  is  not  possible,  then  to  hnd  it  elsewhere. 

Training  itself  is  of  three  lyi)es: 

(1)  traininv;  on  the  job; 

(2)  technical  training; ; 

(3)  business  trainin^^ 

Most  men  desire  re-employment  in  the  work  or  area  with  which  they  are 
accjuaiiUed  rather  than  training  under  numbers  two  or  three  above.  Of  those 
recpiirin^  rehabilitation  services  in  1965,  93  per  cent  were  rehabilitated.  Of  that 
number,  only  12  per  cent  were  seriously  disabled  and  required  training  to  fit 
them  for  a  change  in  occupation. 

The  Board  does  not  operate  traininp^  centres  of  its  own  but  arranges  to  pay 
for  such  services  in  the  area  closest  to  the  home  of  the  injured  man.  The  most 
frequently  used  are: 

— vocational  training  centres  operated  by  the  Province  under  a  federal- 
provincial  agreement; 

— provincial  institutes  of  trades; 

— registered  private  enterprise  training  schools; 

— business  schools. 

It  makes  use  as  well  of  community  educational  facilities  to  provide  academic 
upgrading  courses  ranging  from  basic  to  high  school  level. 

A  close  liaison  is  maintained  with  the  Ontario  Rehabilitation  Services  Branch 
of  the  Department  of  Public  Welfare  and  with  the  regional  ofifices  of  the  Canada 
Department  of  Manpower. 

I  have  restricted  myself  to  this  short  summary  of  the  services  provided  by 
reason  of  the  fact  that,  apart  from  several  individual  cases  which  were  cited  as 
examples  of  failure  by  the  Board  to  provide  the  necessary  rehabilitation,  there 
was  no  very  serious  criticism  of  the  services  being  rendered.  The  serv^ices  which 
can  be  made  available  are  naturally  restricted  to  those  possessing  the  primary 
education  necessary  to  enable  them  to  benefit  from  such  training.  One  of  the 
criticisms  made  had  relation  to  such  a  case.  The  Board  can  but  use  its  judgment 
as  to  what  training  it  is  able  to  provide. 

While  not  perhaps  phrased  as  criticism,  various  suggestions  were  made  as 
to  ways  in  w^hich  it  was  felt  that  the  Board  could  broaden  or  improve  its  services. 
I  shall  refer  to  them. 

FACILITIES  FOR  TRAINING 

Mr.  Craigs  on  behalf  of  the  Ontario  Federation  of  Labour  expressed  its 
view  that  more  facilities  for  re-training  were  necessary  and  that  these  should 
be  provided  by  the  Board.  He  had  in  mind  something  in  the  way  of  a  sheltered 
workshop  or  training  school  particularly  for  skilled  workers.  His  criticism 
related  particularly  to  the  lack  of  facilities  available  in  other  than  the  larger 
centres.    This  is  a  situation  of  which  the  Board  is  aware  and  which  it  seeks  to 

179 


remedy  by  bringing  persons  requiring  such  services  to  a  place  where  training  can 
be  had.  In  all  such  cases  the  Board  pays  compensation  while  a  workman  is  under 
training.  The  Board  considers  it  not  to  be  feasible  to  set  up  schools  of  its  own 
for  particular  trades.  If  a  school  is  established  for  welding,  for  example,  it 
ma}^  be  full  today  while  tomorrow  there  may  be  no  accident  cases  requiring  its 
use.  Under  such  circumstances,  to  set  up  schools  for  particular  trades  would 
be  far  from  efficient.  It  is  considered  that  the  only  practical  answer  is  to  make 
use  of  the  existing  and  expanding  facilities  provided  by  government  or  b}' 
private  enterprise. 

The  Board  has,  however,  for  some  time  been  using  the  facilities  of  Operation 
Reliance  Incorporated  for  patients  at  its  rehabilitation  centre  as  a  pilot  project 
along  the  lines  suggested  by  Mr.  Craigs.  Operation  Reliance  Incorporated  is  an 
industr}^  in  Toronto  which  emplo3's  handicapped  people  only  and  under  agree- 
ment with  the  Board  it  accommodates  a-  number  of  suitable  workmen  for  pur- 
poses of  industrial  rehabilitation.    The  objectives  in  using  these  facilities  are: 

(1)  re-establishment  of  work  habits  in  an  industrial  setting; 

(2)  work  adjustment  for  the  man  who  must  make  a  change  in  occupation; 

(3)  an  aid  to  evaluation  of  vocational  potential. 

T^'pes  of  referrals  are: 

(1)  skilled  workmen  who  because  of  serious  injury  or  prolonged  lay-off 
require  evaluation  and  conditioning  in  an  industrial  situation; 

(2)  workmen  who  regardless  of  background  cannot  return  to  work  or  who 
intend  to  seek  factory  work; 

(3)  workmen  who  require  work  conditioning  beyond  that  furnished  in  the 
rehabilitation  centre. 

Operation  Reliance  Incorporated  is  not  used  as  a  training  facility  so  much 
as  a  means  of  evaluating  vocational  potential  and  the  re-establishment  of  the 
workman  in  productive  employment.  The  programme  has  been  in  effect  for  some 
six  months  and  upon  evaluation  will  enable  the  Board  to  consider  its  effectiveness. 
If  similar  facilities  are  not  established  by  the  other  agencies  mentioned  and 
made  available  to  the  Board,  an  expansion  of  the  present  experiment  to  a  full 
time  operation  appears  to  be  desirable. 

A  word  should  be  said  about  the  Ontario  rehabilitation  services  now  used 
by  the  Board.  These  services,  which  cover  rehabilitation  and  re-training  of 
disabled  people  are  furnished  under  a  federal-provincial  agreement  which 
expires  in  1968.  It  has  recently  been  announced  by  the  Federal  Government 
that  its  newly  established  Department  of  Manpower  would,  commencing  on 
April  1,  1967,  assume  financial  responsibility  for  adult  training  in  this  province, 
and  it  is  assumed  that  additional  facilities  will  be  made  available  as  a  result. 
The  situation  is  at  present  under  review  by  federal  and  provincial  authorities. 
The  expanded  facilities  which  are  contemplated  will,  it  is  presumed,  be  made 
available  to  the  Board  which  will  welcome  the  opportunity  to  expand  its 
services.  In  this  connection  spokesmen  for  the  Ontario  Federation  of  Labour 
expressed  particular  concern  regarding  the  necessity  of  having  facilities  provided 

180 


lor'  li.iiiiiiiv^  older  woiknicn  wlio  siilTcr  iiijiir\'  and  arc  iiiialilc  tf>  resume  work  in 
tlu'ir  lonncr  cmploN  iiicnl .  It  li.is  Ix-cn  ■iiiiioiirKcfl  \>\  ilic  I-"ederal  (iovcrnmcnt 
that  this  will  he*  one  ol  I  he  j)i()jc(  ts  lo  he  iiiidcrtakc-n  h\  the  Department  of 
Maiii)()\vtT.  A  j)arti(  iilar  cllort  l)\  I  he  IJoard  is  rcfjuircd  here,  but  in  this,  as  in 
the  j^cMieral  (ield  I  have  meiit ioiicd,  no  reconiniendalion  can  be  made  penchnj^ 
further  information  as  to  ^oNcrnmcnt  a(  lion. 

To  sunini.irize,  it  has  been  ni.ide  evident  at  this  in(jnir\  that  the  I>oard  is 
eonrentralin^  on  rehabilitation  services  and  has  an  active  and  effective  def)art- 
nient  doinj;  rehal)ilitat ion  work.  I(  has  been  ali\e  to  the  need  for  expandinj^ 
tliese  services  in  the  past  and  ai)j)ears  to  be  making  use  of  every  available  aj;enc\' 
lor  the  pur[)ose.  I  see  no  evidence  of  c()mplaceric\'  on  the  part  of  the  I>oard  in 
this  department  and  have  no  recommendation  to  make. 
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RIGHT   OF   ACTION 

rU  seel  ion  0  (())  ol  1  he  .\(  I  no  cinploN  it  (oiiini^  within  Scliedule  I  of  the  Act 
,\ni\  IK)  woikinan  of  .m  (•ini)lo\(r  in  S(  licchilc  I  has  a  ri^^ht  of  a(tir>n  a^^ainst  an 
(•m|)I()\c*r  in  S{lu'(hilc  I  oi'  against  an\   \\()rl<tnan  of  such  cniploxcr. 

As  the  ^real  niajorit\  of  cmploNees  ((jnie  within  Sclicchilc  I  the  section 
has  api)H('ati()n  to  most  of  the  working  force  in  tliis  pro\in(e.  The  provision 
in  (juestion  owes  its  origin  to  tlic  (•once|)t  which  formed  tlie  l)asis  oi  the  first  Act, 
nameh',  collective  resj)()nsil)ilit  \  1)\  in(lnstr\-  for  all  injuries  to  workmen,  at- 
tributable to  emi)Io\ ment.  No  longer  was  the  injured  workman  to  be  faced  with 
a  larj;e  judi^nient  against  an  emploxer  unable  to  j)a\  and  no  lonj^er  was  the  small 
industry  rcHpu'red  to  face  the  hazard  of  bankruptcy  throu^li  inability  to  satsify 
such  a  judi^nient.  It  was  in  effect  a  mutual  insurance  scheme  b\'  all  em[)lo\ers 
wherebv'  claims  should  be  paid  without  question  as  to  fault  from  a  Ik)ard 
accident  fund  to  which  empkners  were  required  to  contribute. 

The  system  then  established  has  been  maintained  with  little  change  for  over 
half  a  century  and  the  freedom  from  litigation  which  it  affords  has  received  the 
whole-hearted  approval  of  both  management  and  labour.  \o  complaints 
regarding  the  provision  now  considered  were  made  before  either  Mr.  Justice 
Middleton  or  Mr.  Justice  Roach  during  the  inquiry  which  each  conducted; 
and  but  tw^o  submissions  advocating  elimination  of  the  subsection  have  been 
made  to  this  inquiry-.  One  of  these  was  from  an  individual  and  the  other  was 
from  the  Ontario  Medical  Association.  In  the  case  of  the  medical  profession  it 
appears  that  a  number  of  doctors  operating  clinics  or  with  large  offices  have 
taken  advantage  of  the  provision  in  section  90  by  which  they  can  bring  them- 
selves and  their  employees  under  the  Act.  The  complaint  is  that  when  they  do  so 
their  rights  of  action  against  other  employers  within  Schedule  I  or  their  employees 
are  destroyed.  The  reason  for  this,  as  I  have  stated,  is  that,  in  limiting  their  own 
liability  through  the  collective  insurance  scheme  they  also  limit  the  liabilit\-  of 
their  co-insurers.  The  particular  merit  of  the  scheme  lies  in  the  protection  it 
gives  to  small  scale  operations.  It  is  part  and  parcel  of  the  joint  insurance  project. 
In  the  case  of  the  doctor  he  has  a  choice  either  of  joining  in  it  and  submitting  to 
its  restrictions  or  of  privately  insuring  himself  and  his  staff  with  no  limitation 
upon  his  right  of  action  against  third  parties.  The  same  freedom  of  choice 
does  not  extend  to  the  individual  workman  who  has  registered  a  complaint  in  this 
same  matter.  I  can  but  refer  in  his  case  to  the  historical  background  of  this  legis- 
lation as  outlined  at  the  beginning  of  this  report.  The  advantages  reaped 
by  the  one  side  are  offset  by  those  of  the  other.  On  the  one  hand  the  negligent 
employee  wlio  receives  compensation  as  of  right  would  formerh-  have  received 
none,  on  the  other  the  non-negligent  employee  such  as  the  complainant  sacri- 
fices a  substantial  amount.  It  is  a  far  from  perfect  result  but  is  founded  in  the 
Act  upon  a  rational  basis. 

Recommendation 

I  must  assume  from  the  lack  of  complaint  other  than  in  the  above  two 
instances  that  the  provisions  of  section  9  (6)  meet  with  the  general  approval  of 
both  management  and  labour  and  as  a  consequence  I  recommend  no  change. 
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THIRD  PARTY  RECOVERY 

VUv  ("it\  ol  lOroiilo,  ;iii  cinploNcr  imdcr  S(  licdiilc  2,  lias  drawn  attention 
to  cc'iiain  sections  of  (lie  Act  which  call  for  (  lariln  at  ion  and  lias  niarjc  submis- 
sions as  to  change.  Idicrc  was  no  ()|)j)osit  ion  on  the  j)art  ol  tliosc  ai)pcaring  at 
the  hearings  to  the  changes  snj^^csled. 

The  first  submission  is  in  respect  to  section  ^)  (\)  uhi(  h  reads: 
"9. — (1)  Where  an  accident  arisinjL^  out  of  and  in  the  course  of  his  em[)lo\- 
ment  happens  to  a  workman  under  sue  h  circ  umstances  as  entitle  him  or  his 
dependants  to  an  action  against  some  person  other  than  his  emplo\'er,  the 
workman  or  his  dependants,  if  entitled  to  compensation  under  this  Part, 
may  claim  such  compensation  or  ma\'  bring  such  action." 

As  may  be  seen  the  election  of  the  injured  worker  is  between  "compensation" 
and  an  individual  action.  The  Act  elsewhere  makes  it  clear  that  compensation 
and  medical  aid  are  distinct — section  5  is  an  example —  and  the  i)oint  is  taken 
that  the  unintentional  result  is  that  a  workman  can  enforce  his  rights  by  action 
and  at  the  same  time  claim  medical  aid  under  the  Act.  The  distinction  becomes 
important  also  when  we  come  to  consider  section  9  (3)  which  permits  the 
employer,  where  compensation  has  been  paid,  to  bring  an  action  in  the  emplo\ee's 
name.  Section  9  (1)  should  be  amended,  and  I  so  recommend,  by  deleting  the  word 
''compensation'  in  line  five  and  again  in  line  six  and  substituting  therefor  the  word 
''benefits  '  in  each  place. 

A  representation  was  made  also  regarding  section  9  (2)  which  states: 
"9.  (2)  If  an  action  is  brought  and  less  is  recovered  and  collected  than  the 
amount  of  the  compensation  to  which  the  workman  or  his  dependants  are 
entitled  under  this  Part,  the  difference  between  the  amount  recovered  and 
collected  and  the  amount  of  such  compensation  is  payable  as  compensation 
to  the  workman  or  his  dependants." 

This  section  as  it  stands  refers  onh'  to  recover}-  in  an  action.  In  fact. 
recovery  in  some  cases  occurs  by  an  intervening  settlement  and  no  judgment  in 
the  action  is  taken  out.  An  amendment  is  justified  and  I  would  recommend  that  it 
be  effected  by  insertion  after  the  word  "collected''  in  the  first  line  thereof  the  following 
words:  "either  by  a  judgment  in  the  action  or  by  settleme7it." 

The  next  submission  refers  to  the  election  to  take  compensation.  In  man>- 
instances  election  has  been  postponed  pending  negotiations  by  a  workman 
with  a  third  party  or  his  insurers  and  in  the  intervening  period  the  Schedule  2 
employer  is  not  usually  a  party  to  the  negotiations.  It  is  asked  that  a  workman 
be  required  to  elect  within  three  months,  or  such  further  time  as  the  Board  may 
allow,  whether  to  take  benefits  under  the  Act.  failing  which  he  sluill  bo  presumed 
to  have  elected  to  claim  such  benefits.  Before  considering  this  submission  I  pass 
on  to  two  further  submissions  b\   the  Corporation.    The  first  is  that  an>-  settle- 
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ment  made  by  a  workman  prior  to  election  should  be  deemed  to  be  invalid  and  the 
second  that  a  settlement  made  subsequent  to  election  must  be  submitted  to  and 
receive  the  approval  of  the  Board.  The  Board  would  thus  be  able,  having  in 
mind  the  possibility  of  a  claim  under  section  9  (2)  to  satisfy  itself  that  the 
settlement  was  adequate  and  in  the  best  interests  of  the  workman  or  his  depen- 
dants. I  find  merit  in  each  of  the  latter  two  submissions.  If  these  amendments 
are  made  I  see  no  necessity  for  that  referred  to  in  the  first  part  of  this  paragraph. 

My  recommendation  is  that  section  9  (2)  be  amended  by  adding  thereto  the  following: 

Any  settlement  made  by  a  workman  who  has  elected  not  to  claim  compensation 
must  receive  the  approval  of  the  Board.  Failure  to  secure  approval  by  the  Board 
prior  to  the  making  of  the  settlement  will  disentitle  a  workman  to  the  benefits 
conferred  by  this  subsection. 

Both  the  Municipality  and  the  Board  request  that  section  9  (3)  be  amended. 
The  subsection  reads: 

"If  the  workman  or  his  dependants  elect  to  claim  compensation  under  this 
Part,  the  employer,  if  he  is  individually  liable  to  pay  it,  and  the  Board,  if 
the  compensation  is  payable  out  of  the  accident  fund,  are  subrogated  to 
the  rights  of  the  workman  or  his  dependants  and  may  maintain  an  action 
in  his  or  their  names  or  in  the  name  of  the  Board  against  the  person  against 
whom  the  action  lies,  and  any  sum  recovered  from  him  by  the  Board  shall 
form  part  of  the  accident  fund." 

The  objection  taken  by  the  Municipality  to  the  present  wording  of  this 
subsection  is  that  it  fails  to  make  clear  that  all  payments  made  on  behalf  of  the 
workman  or  his  dependants  are  recoverable  in  the  action  by  the  employer.  Thus 
it  is  said  that  a  Schedule  2  employer  in  such  an  action  can  only  stand  in  the 
place  of  the  workman  to  enforce  his,  the  workman's  rights.  The  argument 
follows  that  only  the  items  of  loss  by  the  workman  are  recoverable  and,  if  he  has 
been  put  to  no  medical  expense  and  has  lost  no  wages  by  reason  of  payment  by 
his  employer,  he  has  not  suffered  damage  to  the  extent  of  such  payments.  It 
appears  that  this  interpretation  may  be  derived  from  the  present  wording  of  the 
section  and  that  a  tort-feasor  thereby  may  avoid  payment  of  damages  otherwise 
recoverable  against  him.  As  this  subsection  was  enacted  for  the  benefit  of  the 
Board  or  the  Schedule  2  employer  an  amendment  is  called  for. 

An  addition  should  be  made  to  subsection  (3)  to  provide  that 

''Recovery  may  also  be  had  in  the  action  for  any  amounts  expended  upon  the 

workman  s  behalf  by  way  of  compensation  or  other  benefits.'' 

The  Board  in  turn  asks  for  a  revision  of  the  last  part  of  the  section  which 
provides  that  "any  sum  recovered  from  him  by  the  Board  shall  form  part  of  the 
accident  fund."  It  has  been  the  practice  of  the  Board,  and  I  understand  of  most 
employers  individually  liable,  to  turn  over  to  the  claimant  or  his  dependants 
any  surplus  which  may  remain  after  payment  of  the  Board's  or  the  employers' 
costs.  In  any  such  instance  an  agreement  is  received  from  the  claimant  or  his 
dependants  to  apply  such  surplus  against  any  future  compensation  or  benefits  to 
which  he  or  they  may  become  entitled.    In  order  to  regularize  this  practice  the 
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words  ''iniy  sum  raovcrnl  from  him  by  the  Hoard  skull  form  (Mirt  of  the  nrcident 
fund"  should  be  deleted  from  the  subsection  and  in  idoce  thereof  the  followin  a,  should 
be  inserted: 

''and  (iny  surfdus  over  and  above  the  costs  of  the  Board  or  of  the  employer 
individually  liable  shall  be  paid  to  the  claimant  or  his  dependants  under  an 
agreement  to  apply  such  surplus  against  any  future  compensation  or  benefits 
to  which  he  or  they  may  become  entitled." 

It  is  to  be  noted  in  connection  with  the  above  amendment  that  an  agree- 
ment of  the  kind  mentioned  wlien  made  by  an  empkner  individualK  hable  to 
I)a\-  compensation  is  subject  by  section  18  to  the  approval  of  the  Hoard. 

An  objection  was  taken  by  one  employer  to  the  mandatory  refjuirement  of 
the  above  i)rovision.    I  woukl  not  ^ive  effect  to  this  objection. 

I  accordingly  recommend  that  the  above  changes  in  the  subsection  be  made 
whereupon  section  9  (3),  as  amended,  will  read: 

"If  the  workman  or  his  dependants  elect  to  claim  compensation  under  tiiis 
Part,  the  employer,  if  he  is  individually  liable  to  pay  it,  and  the  Board,  if 
the  compensation  is  payable  out  of  the  accident  fund,  are  subrogated  to  the 
rights  of  the  workman  or  his  dependants  and  may  maintain  an  action  in  his 
or  their  names  or  in  the  name  of  the  Board  against  the  person  against  whom 
the  action  lies,  and  any  surplus  over  and  above  the  cost  to  the  Board  or  of 
the  employer  individually  liable,  shall  be  paid  to  the  claimant  or  his  depend- 
ants under  an  agreement  to  apply  such  surplus  against  any  future  compensa- 
tion or  benefits  to  which  he  or  the}'  may  become  entitled.  Recovery  may 
also  be  had  in  the  action  for  any  amounts  expended  upon  the  workman's 
behalf  by  way  of  compensation  or  other  benefits." 

The  City  of  Toronto  made  further  submissions  to  which  I  do  not  accede. 
It  asks  for  legislation  to  provide  that  actions  brought  by  workmen  of  Schedule  2 
employers  should  be  tried  without  a  jury.  Without  giving  my  reasons,  of  which 
there  are  several,  for  not  approving  this  suggestion,  I  simply  decide  that  the 
proposal  is  without  merit.  The  next  is  for  an  amendment  to  provide  a  bar  to 
any  claim  for  benefits  under  the  Act  for  injuries  or  damages  which  were  not 
apparent  or  reasonably  foreseeable  at  the  time  when  the  workman  elected.  A  pro- 
vision of  this  type  would  have  the  efi"ect  of  nullifying  the  protection  given  the 
workman  by  section  9  (2)  to  which  I  have  already  referred.  Section  9  (2)  is 
one  found  in  some  form  or  another  in  all  compensation  legislation.  It  has  been 
in  the  Ontario  Act  from  the  beginning  and  the  principle  expounded  in  the 
section  is  firmly  established.  I  would  do  nothing  to  afl'ect  it  b\-  an  amendment 
of  the  type  suggested. 
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LIEN   CLEARANCES 

Section  113  is  .IS  lollows: 

"113.  In  the  case  of  a  work  or  service  performed  In  an  eniplo\er  in  any  of 
the  iiidnstiies  for  the  time  heiii]^  included  in  Schedule  1  for  which  the 
emi)l()\er  would  be  entitled  to  a  lien  under  The  Mechanics'  Lien  Act,  it  is 
the  duty  of  the  owner  as  dehned  b\'  that  .\(  t  to  see  that  any  sum  that  the 
empl()\er  is  liable  to  contribute  to  the  accident  fund  is  [)aid  and,  if  any  such 
owner  fails  to  do  so,  he  is  personalK'  liable  to  pay  it  to  the  lioard,  and  the 
Board  has  the  like  powers  and  is  entitled  to  the  like  remedies  for  enforcing 
pa>-ment  as  it  i)osscsses  or  is  entitled  to  in  resi)ect  of  an  assessment." 

Representations  concerning  the  section  came  from  the  Ontario  I'ederation 
of  Construction  Associations.  The  submission  was  this: 
"Section  10  of  the  Act  provides  for  liabilit\-  and  reimbursement  to  the  Board 
by  the  principal  in  the  event  of  non-payment.  It  should  be  noted  that  in 
construction,  a  principal  contractor,  before  final  pa\ment  of  the  holdback, 
is  required  to  produce  a  Workmen's  Compensation  Board  certificate  which 
shows  that  he  is  in  good  standing  with  the  Board  as  far  as  payment  of 
compensation  is  concerned.  In  addition,  and  to  protect  himself,  the 
principal  contractor  requests  a  similar  certificate  from  the  Board  to  ensure 
that  the  subcontractors  are  in  good  standing  with  the  Board.  In  view  of  the 
collection  of  compensation  on  an  annual  basis,  the  Board  while  issuing  the 
certificate  of  good  standing,  is  not  really  in  a  position  to  state  whether  the 
contractor  or  subcontractor  is  in  fact  in  good  standing  with  the  Board  until 
the  annual  payment  is  made.  As  a  consequence,  and  because  of  the  liability 
of  the  principal  under  this  section  of  the  Act,  claims  can  be  made  on  the 
principal  for  non-payment,  and  the  Board  has  many  times  exercised  its 
prerogative  in  this  respect." 

The  submission  was  supported  by  Mr.  Xicholls  appearing  on  behalf  of  the 
Association.  His  testimony  was: 

"Mr.  Commissioner,  we  have  had  unfortunate  cases  where  sub-contractors 
have  gone  into  bankruptcy.  The  information  on  the  certificate  from  the 
Workmen's  Compensation  Board  stated  that  they  were  in  good  standing, 
but,  unfortunately,  it  was  well  out  of  date  and,  in  their  bankruptc>-.  in  fact, 
they  were  in  arrears  and  we  were  assessed  man\-  thousands  of  dollars.  It 
w^e  had  had  even  quarterly  reports  or  certificates  on  their  standing,  it  would 
have  made  a  great  difference,  sir." 

The  allegations  made  met  with  a  vigorous  denial  from  Mr.  MacDonald,  the 
Treasurer  of  the  Board.    He  testified 

"I  would  like  to  talk  a  little  bit  about  clearances  because  of  tlie  points 
raised  this  morning.  It  was  suggested,  I  believe,  in  the  situation  described 
that  some  time  after  a  clearance  letter  had  been  given  we  assessed  the  prime 
contractor  concerned  for  a  period  before  the  date  ot  tliat  letter. 
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I  would  seriously  question  that  that  could  possibly  have  happened.  We 
will  give  any  employer,  that  is,  the  prime  contractor  or  the  sub-contractor  a 
clearance  letter  any  time  he  askes  for  it,  and  if  we  have  given  such  a  letter 
in  no  situation  would  we  try  to  assess  him  prior  to  the  date  of  that  letter. 
I  am  sure  what  must  have  happened  in  the  case  that  was  being  discussed, 
is  that  they  had  a  clearance,  perhaps  six  months  ago,  and  came  along  and 
made  a  settlement  with  the  sub-contractor  subsequent  to  the  date  of  that 
letter.  It  is  not  necessary  that  we  have  actually  collected  the  assessment 
for  that  prior  period  for  us  to  issue  the  clearance.  If  the  sub-contractor  has 
a  good  record  with  us,  we  will  issue  the  clearance  even  though  he  has  not 
paid  the  assessment.  We  certainly  would  not  charge  the  principal  if  subse- 
quently the  sub-contractor  was  unable  to  pay.   We  would  never  do  that." 

Mr.  MacDonald  described  the  practice  of  the  Board  regarding  assessments. 
Roughly  it  is  to  send  out  assessments  from  March  to  September  based  upon 
payrolls  for  the  previous  year  and  estimates  for  the  current  one  with  the 
assessment  due  60  days  after  issue.  In  general  the  result  is  that  industry  has  the 
use  of  the  year's  assessed  amount  for  half  the  year  and  the  Board  has  the  benefit 
of  its  use  for  the  balance  of  the  year.  A  previous  system  had  involved  two 
payments  during  the  year  and  the  change  to  the  present  one  was  made  at  the 
request  of  industry.  Mr.  MacDonald  stated  that,  with  the  possible  exception 
of  the  construction  industry,  employers  would  oppose  any  change  from  the 
present  system. 

The  Board's  practice  according  to  Mr.  MacDonald  is  to  give  a  certificate  in 
every  case  where  a  previous  assessment  has  been  paid.  Unless  an  employer  has 
had  a  bad  payment  record  the  certificate  will  be  given  even  if  he  had  underesti- 
mated his  earnings  for  the  previous  year.  He  stated  that  a  certificate  was  given 
without  question  in  95  per  cent  of  the  cases  and  in  the  others  when  refused  or 
delayed  there  was  good  reason  for  so  doing. 

I  am  satisfied  from  what  has  been  said  that  an  owner  or  general  contractor 
who  makes  payments  on  the  strength  of  an  up-to-date  certificate  from  the  Board 
that  the  payee  is  in  good  standing  need  have  no  fear  that  a  claim  will  be  made 
under  section  113.    I  have  no  recommendation  to  make  in  this  instance. 
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SUMMARY  OF   RECOMMENDATIONS 

Briefly  siimninri/cd,  my  rt'coniniciidat  ions  arc: 

(1)  lh.it  the  niaxiimiin  caniinj^s  ceiliiiK  provided  by  section  44(1)  of  the  Act  be 
increased  to  $7, ()()();  and 

that  an  anicnchiuMil  \)v  made  to  iKiniit  the  Hoard  to  increase  the  maximum 
earnings  figure  by  $1,()()()  wlicncver  the  year-end  statistics  of  the  fioard 
show  that  45  per  cent,  or  more  of  tlie  allowed  (  laims  for  lost  time  com[x.'n- 
sation  during  any  >ear  were  by  workmen  with  gross  earnings,  during  the 
twelve  months'  period  preceding  the  occurrence  giving  rise  to  their  claims, 
of  more  than  the  existing  maximum; 

(2)  that  the  provisions  relating  to  the  computation  of  earnings  remain  un- 
changed except  for  an  amendment  limiting  the  application  of  section  44('l) 
and  (6)  to  temporary  disability  claimants  and  an  amendment  to  section 
40a  regarding  compensation  for  workmen  who  have  suffered  temporary 
disability  following  previous  awards;  this  would  make  the  section  apply  to  all 
workmen  who  have  previously  become  entitled  to  benefits  under  the  Act 
and  not  to  those  only  who  have  received  awards  for  permanent  disability; 

(3)  that  the  allowance  for  burial  expenses  under  section  37(1) (a)  be  increased 
to  $400  and  that  expense  for  cremation  be  considered  a  burial  expense; 

(4)  that  the  compensation  payable  to  a  widow  under  section  37(l)(c)  be 
increased  to  $125  per  month;  that  the  allowance  payable  to  children 
where  a  widow  survives  be  increased  to  $50  for  each  child  and  where  no 
widow  survives  to  $60  for  each  child;  that  the  maximum  monthly  compen- 
sation stipulated  in  section  37(3) (b)  and  (c)  be  increased  from  S150  to  $200 
and  that  the  maximum  amount  payable  under  section  37(1) (f)  to  depen- 
dants other  than  a  widow,  invalid  husband  or  dependent  children  be 
increased  to  $150  per  month; 

(5)  that  the  lump  sum  payment  to  a  widow  upon  the  death  of  her  husband  be 
increased  to  $500; 

(6)  that  the  Board  may  recognize  serious  and  permanent  disfigurement  about 
the  face  or  head  as  an  impairment  of  earning  capacity  and  may  allow  a 
lump  sum  in  compensation  therefor; 

(7)  that  any  increased  compensation  or  allowances  for  past  accidents  should 
not  be  assessed  against  employers  coming  within  the  Act  now  or  in  the  future 
and  that  section  35  be  deleted ; 

(8)  that  there  should  be  some  review  by  all  authorities  of  overlapping  benefits; 
failing  such  a  review  by  the  year  1970  the  Act  should  be  amended  to  author- 
ize the  Board  to  have  regard  when  awarding  compensation  to  amounts 
payable  under  the  Old  Age  Security  Act  and  the  Canada  Pension  Plan ; 
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(9)  that  the  letter  advising  a  claimant  of  an  investigation  to  be  made  should 
inform  him  of  his  right  to  be  represented  at  the  time  of  the  interview  by  an 
adviser  of  his  choice; 

(10)  that  certain  changes  outlined  in  detail  in  this  report  be  made  to  ensure  early 
reporting  of  all  accidents; 

(11)  that  no  change  be  made  in  the  manner  in  which  "accident"  is  defined  by 
the  Act; 

(12)  that  the  "waiting  period"  which  the  Act  requires  before  any  compensation 
becomes  payable  be  reduced  to  one  day  with  no  compensation  payable  for 
the  day  of  the  accident; 

(13)  that  the  Board  be  required  to  draft  and  promulgate  regulations  relating  to 
its  appeal  procedure  and  the  right  of  claimants  to  proceed  thereunder; 

(14)  that  copies  of  advisory  letters  sent  to  workmen  with  respect  to  rejected  claims 
be  furnished  to  employers; 

(15)  that  an  independent  workman's  adviser  be  appointed  by  the  Attorney 
General  of  the  province  to  assist  workmen  in  the  preparation  and  prosecution 
of  claims  on  appeal ; 

(16)  that  there  should  be  passed  a  regulation  of  the  Board  requiring  that  any 
appeal  be  launched  within  three  months  of  the  decision  from  which  appeal 
is  taken,  unless  by  reason  of  new  evidence  or  other  special  condition  the 
Board  in  its  discretion  allows  leave  to  appeal ; 

( 1 7)  that  x-ray  plates  and  reports  as  well  as  reports  on  post-mortem  examinations 
be  made  available  by  the  Board  to  a  claimant  upon  request; 

(18)  that  employers  contributing  to  the  accident  fund  be  granted  the  right  to 
request  a  review  of  any  weekly  or  periodical  payment  to  a  workman ; 

(19)  that  amendments  be  made  to  clarify  the  definition  in  the  Act  of  casual 
labour  and  to  provide  for  payment  of  compensation  to  rescue  workers  and 
to  those  who  assist  in  fighting  a  fire  by  reason  of  an  order  made  under  The 
Fires  Extinguishment  Act; 

(20)  that  there  be  no  increase  in  the  number  comprising  the  Board  at  the  present 
time  and  that  the  Board  be  given  power  by  amendment  to  delegate  its 
powers  of  adjudication  and  review  to  members  of  its  stafi^; 

(21)  that  section  107  be  broadened  to  authorize  the  investment  of  Board  reserve 
funds  in  investments  authorized  for  trust  funds  under  The  Trustee  Act  of 
Ontario; 

(22)  that  section  79  (1)  be  amended  to  provide  that  the  Board  file  its  annual 
report  with  the  Minister  of  Labour  in  place  of  the  Provincial  Secretary; 

(23)  that  Board  forms  and  memoranda  be  reviewed  and  where  necessary  be 
altered  to  make  clear  that  medical  aid,  where  referred  to,  includes  that 
provided  by  all  practitioners  mentioned  in  section  51; 
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(24)  tli.it  the  l)().ii(l  j)i(>\i<lc  !)>'  refill. ii  ion  ili.ii  .i  uorknian  is  entitled  U>  iiavc 
initially  a  free  (  hoic c  ol  j)r.i(  (ilioiicr ; 

(25)  that  section  51  (12)  he  amended  lo  proxidc  tli.it  a  workman's  ri^hl  tf) 
trans|)ort.iti()n  to  his  physician  or  lios|)itai  he  restricted  to  those  loc;itc-d 
within  the  area  or  within  a  reason.ihle  dist.ince  of  the  pl.icc  of  injury; 

(26)  that  amendments  he  made  to  sections  51  M)  ;ind  (2)  to  include  the  .lid  of 
optometrists; 

(27)  th.it  some  chani^cs  for  the  purpose  of  cl.irifK  alion  he  m.ide  in  sections 
51  (1),  (2)  and  {?>)  and  that  section  51  (3)  he  amended  lo  authorize  the 
Board  to  repair  or  repl.ice  (Mothin^  worn  or  damaj^ed  h\'  reason  of  the 
wearing  of  apparatus  sui)plied  hy  the  Hoard; 

(28)  that  in  all  cases  in  which  there  has  heen  activation  or  aggravation  of  .i 
pre-existing  condition,  a  portion  of  the  compensation  awarded  he  paid 
from  the  Second  Injury  I*\md ; 

(29)  that  a  research  project  he  instituted  to  study  the  incidence  of  arthritis  and 
rheumatism  among  miners,  compared  with  that  suffered  hy  workmen  in 
other  occupations; 

(30)  that  additional  measures  he  undertaken  hy  the  Board  to  ensure  that 
pamphlets  relating  to  the  symptoms  and  treatment  of  caisson  disease  reach 
all  workmen  and  others  on  compressed  air  projects; 

(31)  that  further  study  regarding  permissihle  sound  levels  in  industry  be  made 
and  that  allowances  for  vertigo,  headaches  and  other  complaints  in  cases  of 
bilateral  deafness  be  increased ; 

(32)  that  legislation  be  enacted  to  authorize  the  Board  to  make  agreements  with 
other  provincial  workmen's  compensation  hoards  in  Canada  respecting 
claims  where  there  has  been  exposure  to  silica  dust  in  more  than  one  province ; 

(33)  that  increased  research  regarding  the  effect  of  dust  exposure  on  miners  he 
undertaken; 

(34)  that  where  companies  have  a  large  number  of  employees  speaking  a  language 
other  than  English,  a  greater  effort  be  made  by  the  safety  associations 
concerned,  to  have  safety  notices  which  are  furnished  such  companies  a[')pear 
in  bilingual  form; 

(35)  that  periodic  inquiries  he  made  by  safety  associations  to  make  certain  that 
promotional  material  furnished  by  them  is  placed  at  work  locations; 

(36)  that  the  Board  study  the  possibility  of  producing  on  a  uniform  basis  promo- 
tional material  which  might  he  of  use  to  all  or  more  tiian  one  of  the  safety 
associations  under  its  control  and  arrange,  where  possible,  to  produce  such 
material,  and  that  the  Board  apportion  the  cost  of  such  serxice  among  the 
individual  associations  in  such  proportion  as  it  sees  tit ; 
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(37)  that  section  86  (6a)  be  amended  by  having  added  thereto  the  following: — 

"In  addition  thereto  the  Board  may,  subject  to  such  regulations  as  to 
compensation  and  other  matters  as  it  may  impose,  direct  that  the 
employer  provide  for  and  bring  into  operation  one  or  more  safety 
committees  at  plant  level"; 

(38)  that  every  effort  be  continued  by  the  associations  and  the  Board  to  en- 
courage the  formation  of  joint  safety  committees  at  plant  level; 

(39)  that  safety  meetings  be  held  on  the  job  where  possible; 

(40)  that  the  restrictive  provision  of  section  53  which  limits  the  Board  to  an 
expenditure  of  $200,000  for  rehabilitation  purposes  be  eliminated  by  deletion 
of  the  said  section  from  the  Act; 

(41)  that  in  addition  to  certain  recommendations  for  minor  changes,  section  9 
relating  to  third  party  recovery  be  amended  to  provide  that  any  settlement 
made  by  a  workman  who  has  elected  not  to  claim  compensation  must  be 
approved  by  the  Board  and  that  a  failure  to  obtain  such  approval  will 
disentitle  a  workman  to  any  further  claim  under  the  Act;  in  addition  it  is 
recommended  that  any  surplus,  above  the  costs  incurred,  recovered  in  an 
action  by  an  individual  employer  or  by  the  Board  be  paid  to  the  claimant 
or  his  dependants  under  an  agreement  to  apply  such  surplus  against  any 
future  compensation  or  benefits  to  which  he  or  they  may  become  entitled. 
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CONCLUDING   REMARKS 

In  l)iiii^iiii;  tliis  rcpoil  lo  a  (  losr  I  iciulcr  my  ai)()lf)^;ies  for  such  refH'titioii 
as  apjK'ars  lioin  lime  lo  lime.  Siihjccts  li.i\c  Ix-cii  mimcroiis  as  well  as  entwincfl 
and,  for  the  sake  ol  clarity,  it  has  Ixcn  necessary  at  times  to  rejx-at  what  has 
been  said  elsewhere. 

Althou^li  a  ^reat  deal  of  tiiiie  and  nnn  h  more  than  I  had  anticipated,  has 
been  devoted  to  the  hearings  and  sul)se(iuent  riview  of  the  matters  raiser!  in  this 
in(|nir\',  ni\'  major  recommendations  in  the  end  have  been  few.  The  nature  of  the 
incjuiry,  however,  has  called  for  a  reasonably  full  consideration  oi  all  subjects 
discussed.  Some  submissions  may  have  been  overlooked  l)nt  I  have  considered, 
to  the  best  of  my  ability  those  recjuirin^^  attention  and  m\-  failure  to  mention  a 
submission  does  not  mean  that  it  has  been  overlooked.  It  has  not  been  f)ossible, 
in  view  of  the  length  of  this  rei)()rt,  to  discuss  everythini^  in  detail. 

I  have  been  fortunate  in  having  for  this  inquiry  the  assistance  of  very 
capable  counsel  in  the  persons  of  Mr.  \V.  Z.  l^stey,  Q.C.  and  Mr.  H.  D.  Ciuthrie. 
Their  industry  and  competence  in  preparin.u:  for  the  work  of  the  incjuiry  enabled 
the  hearings  to  proceed  with  despatch  and  their  subsequent  assistance  in  pre- 
paring this  report  has  been  most  valuable.  The  demand  on  their  time,  as  on 
mine,  having  been  much  greater  than  we  anticipated,  a  major  re-arrangement  of 
their  other  work  was  required  and  their  co-operation  is  appreciated,  i  am 
grateful  to  each  of  them  for  the  substantial  and  important  assistance  afTorded  me. 

I  cannot  conclude  my  remarks  w^ithout  expressing  my  thanks  to  Mr.  Cxcorge 
A.  Johnston,  Q.C,  the  able  secretary  of  the  Commission.  His  assistance  in 
organizing  the  work  of  the  Commission  office,  in  tabulating  and  indexing  sub- 
missions and  evidence  and  in  the  arduous  task  of  compiling  this  report  has  been 
invaluable.  The  heavy  work  load  which  he  has  assumed  throughout  has  simplified 
my  task  to  a  marked  degree. 

I  have  referred  in  my  opening  remarks  to  the  ready  and  prompt  assistance 
I  have  had  from  ofTicials  of  the  Board  whenever  it  has  been  requested.  I  must 
refer  in  particular  to  the  assistance  which  the  Commission  received  Irom  Mr. 
William  Kerr  who  has  acted  as  Board  liaison  ofificer  with  the  Commission.  His 
services  were  made  available  by  the  Board  at  the  beginning  and  he  has  been  in 
constant  attendance  to  assist  me  throughout.  The  benefit  derived  from  his 
wide  knowledge  of  the  affairs  of  the  Board,  particularly  relating  to  the  adjudica- 
tion of  claims,  has  been  of  great  value  and  I  express  to  him  my  grateful  thanks. 

I  have  also  had  the  advantage  of  the  services  of  an  actuary.  Mr.  (\  W. 
Hartog,  F.S.A.  While  the  extent  of  his  assistance  may  not  be  evident  in  my  report 
it  was  of  substantial  assistance  in  the  research  which  I  considered  necessar\-. 
particularly  in  regard  to  welfare  benefits.  The  material  which  he  has  lurnished 
will  be  made  available  to  the  Board.    To  him,  as  well,  1  express  my  thanks. 

Lastly,  I  express  appreciation  to  members  of  the  press  for  their  fair  reporting 
of  the  hearings  and  to  the  secretaries  and  all  others  who  have  been  of  assistance, 
among  whom  I  would  mention  in  particular  my  personal  secretar\  .  Miss  Florence 
Hyndman. 
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APPENDIX   A 

PI  BLIC  NOriCK 
line  WORKMKN'S  COMPENSATION  AC  I 

Notice  is  lu'rcl)\'  i^ivcn  llial,  j)iiisiiant  to  I  lie  I'lihlic  liH|iiirics  Act,  Revised 
SiatiiU's  ol  Ontario,  1^)60,  (liaptcr  M?)  the  ( ioxcrnmciit  of  the  Province  of 
OiUario  has  appointed  the  undersigned,  the  I  lonoiirahlc  Georji^e  Arp^o  McCillivray, 
a  Justice  of  Appeal  of  the  Supreme  Court  of  Ontario,  a  commissioner  to  incjuire 
into  and  report  upon  and  to  make  recommendations  rei^archnt^  The  Workmen's 
Compensation  Act  upon  subjects  other  than  the  detail  administration  of  the  Act. 

All  persons  who  desire  to  make  any  submissions  within  the  sco[)e  of  such 
inquiry  are  required  to  do  so  in  writing  to  be  filed  with  me  at  my  Chambers, 
Osgoode  Hall,  Queen  Street  West,  in  the  City  of  Toronto,  on  or  before  the  8th 
day  of  August  next. 

Thereafter  a  requisite  number  of  i:)ublic  meetings  will  be  held  for  the  purj^ose 
of  discussing  and  considering  such  written  submissions.  Due  notice  of  the  time 
and  place  of  such  meetings  will  be  given  to  those  who  within  the  time  above 
limited  shall  have  filed  any  written  submissions. 

DATED  at  Toronto,  this  16th  day  of  June,  1966. 

G.  A.  McGILLIVRAY 


The  above  notice  was  published  in  the  following  Ontario  newspapers  on 
the  20th  and  23rd  days  of  June,  1966: 


The  Daily  Press,  Timmins 
The  Fort  William  Times-Journal 
The  Globe  and  Mail,  Toronto 
The  Hamilton  Spectator 
The  Kingston  Whig-Standard 
The  London  Free  Press 
The  Ottawa  Citizen 
The  Ottawa  Journal 


The  News  Chronicle,  Port  Arthur 
The  St.  Catharines  Standard 
Sarnia  Oi:)scrver 

The  Sault  Daily  Star,  Sault  Ste.  Marie 
The  Sudbury  Star 
The  Telegram,  Toronto 
Toronto  Star  Limited 
The  Windsor  Star 
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APPENDIX   B 


LIST  or  iiiosK  WHO  si  hmh  ikd  hkikfs 

AND    rilOSK  WHO  AIMMCARKI)  HKI OKK    I  UK  COMMISSION 


A  cS:   r  VVrcrkiii^  and  S.iUagc  ("o.  Limited 
The  Autoniolivc   rransj)()rt 
Association  of  Ontario 

The  Bell  Telei)hone  Company  ol  (  anada 

The  Hoard  of  Regents,  the  Chiro])0(ly 
Act  (1944),  Province  of  Ontario 

The  Board  of  Trade  of  ]\Ietr()|)()litan 
Toronto 

Campbell,  I^lman  W. 

Canadian  Manufacturers'  Association 


Canadian  National  Railway, 
Canadian  Pacific  Railway  and 
certain  other  railway  companies 

Canadian  Textiles  Institute 
Institut  Canadien  des  Textiles 

Canadian  Tooling  Manufacturers' 
Association 

Charity  G. 

Christian  Science  Committee  on 
Publication  for  Ontario 

Construction  Safety  Association 

of  Ontario 
The  Corporation  of  the  City  of  Toronto 
Court,  Arthur  L. 
Department  of  Health  of  Ontario 


Department  of  Labour  of  Ontario 


Counsel,  other  representatives 
and  witnesses 


'I'.   |.  Sommerville,  Solicitor. 

I\  A.  Bur^H-ss,  O.C. 

1).  J.  Clemow,  D.S.C,  Director. 

r.  Ci.  O'Connor,  Solicitor 
R.  P.  Rii(gin,  Chairman,  Labour 
Relations  Committee 

D.  S.  Keen,  ^L'lnager,  Ontario 
Division, 

N.  E.  Russell,  Chairman, 
Workmen's  CV:)mi)ensation 
(\)mmittee,  Ontario  Division 

W.  H.  Oliver,  Vice-Chairman, 
Workmen's  Compensation 
Committee,  Ontario  Division 

W.  R.  Burnett,  Q.C. 
L.  L.  Band,  Solicitor 
G.  C.  Butterill,  Solicitor 


Leslie  A.  Tufts 

D.  Campbell,  President 

G.  Samson,  General  Manager 

M.  E.  Pram,  Corporation  Counsel 

Dr.  R.  B.  Sutherland.  Director, 
Environmental  Health  Branch, 

Dr.  E.  Mastromatteo,  Chief, 
Occupational  Health  Service 

T.  M.  Eberlee,  Deputy  Minister, 
H.  Yoneyama,  Director  of 
Industrial  Safety  Branch 

C.  G.  (libson,  Director  of  Safety 
and  Technical  Services 

J.  McNair,  Director  of 

Construction,  Safet>'  Branch 

D.  F.  McLean,  Assistant  to 
Director  of  Safety  and 
Technical  Ser\ices 
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Department  of  Mines  of  Ontario 

Dooley,  Michael  J. 
Fee,  Dr.  Alexander 

Forest  Products  Accident  Prevention 
Association 

Industrial  Accident  Prevention 
Association,  Ontario 

The  International  Nickel  Company  of 
Canada  Limited 

International  Union  of  Mine,  Mill  and 
Smelter  Workers  (Canada) 


Investment  Dealers'  Association  of 
Canada 

King,  Mrs.  Harriet 
Labourers'  International  Union  of 
North  America,  Local  183 


Lewis,  Mrs.  Hilda  M. 

McEwan,  V.  K. 

McKinstry,  Robert  J. 

Martin,  Murdo,  M.P. 

Mines  Accident  Prevention  Association 


Morton,  S. 

Motor  Vehicle  Manufacturers' 


Neptune  Meters  Limited 
Northern  Forest  Products  Limited 
Ontario  Chiropractic  Association 

Ontario  Federation  of  Construction 
Associations 


R.  L.  Smith,  Chief  Engineer  of 
Mines 


W.  D.  Staniforth,  President 

E.  H.  Reeves,  General  Manager 

R.  G.  D.  Anderson,  Gen.  Manager 

C.  R.  Osier,  Q.C. 
Dr.  B.  F.  Hazlewood 

William  Kennedy,  National 
Executive  Board  Member 
W.  E.  Hall,  Compensation  Ofhcer 
N.  Thibeault,  A  Regional  Director 

J.  A.  Black 
Wood  Gundy  Securities  Limited 

Raymond  Koskie,  Solicitor 

R.  Atkey 

G.  Gallagher,  Secretary-Treasurer 

J.  Stefanini 

M.  Lynch 

N.  Pike 

F.  Ward 

Solicitor 


F.  Buckle,  Director 
E.  A.  Perry,  Executive  Director 
S.  W.  Mcintosh, 
Secretary-Treasurer 

Russell  Fair,  Secretary-Committees 
P.  J.  Tuz,  Manager,  Safety 
J.  A.  Douglas,  Ford  Motor 

Company  of  Canada  Limited 
J.  H.  Daugherty,  American  Motors 

(Canada)  Limited 
W.  Ives,  General  Motors  of 

Canada,  Limited 
Dr.  J.  Schisler,  Chrysler  Canada 

Ltd. 


D.  C.  Sutherland,  D.C., 
Secretary 

T.  C.  Cox,  Executive  Director 
Kenneth  B.  Paulin,  Past  President 
R.  H.  Nicholls,  Director 

E.  R.  Graydon 
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()iil;irl()  Icdcial  ion  of  I.ahoiir,  (W..( 


()iil.irio  I'Orcsl    I  iidiisl  lics  Assoc  i.il  ion 
()iit.ii"i()  I  ,("i;isl.il  i\'('  ( 'ominit  tec, 

hitciiialion.ii   k.iiiwav  Hiol  licilioods 


Ontario  Medical  Assoc  iation 


Ontario  Mining  Association 


The  Ontario  Municipal  Association 

Ontario  Osteopathic  Association 

Ontario  Provincial  Conference 
of  the  Bricklayers',  Masons',  and 
Plasterers'  International  Union 

The  Ontario  Pulp  and  Paper 
Makers  Safety  Association 

The  Optometrical  Association  of  Ontario 


Ostrowski,  Jan 
Ostrowski,  Mrs.  Jan 
Parker,  L.  H. 

Paterson,  Dr.  J.  F. 
Pifer,  Conwcll 
PoUitt,  N.  J. 

Provincial  Building  and  Construction 
Trades  Council  of  Ontario 

The  Provincial  I'V^leration  of  Ontario 
Professional  Firefighters 

Retail  Council  of  Canada 

Rice,  Mel 

Rio  Algom  Mines  Limited 


111    ^  rii^s,  Welfare  Director 
[J.  1  .  1 1.iniilt(jn,  Secrclary- 

Trcasurer 
Harvey  \\'eisl>a(  h,  I'.xecutivc 

Secretary 

Maxwell  Laggan,  Manager 

l\  j.  (  iilliton,  Secretary-Treasurer 
j.  A.  Devlin,  Brotherhood  oi 

MaiFitenan(c  of  Way  lanployees 
K.  I'".  Ilouns(Miie,  l>rotherlioori  of 

Locomotive  Fngineers 
L  ^LlrtiIldale,  Brotherhood  (;l 

Locomotive  liremen  and 

ICnginemen 

Dr.  W.  J.  S.  Melvin, 

Vice-President 
Dr.  G.  Sawyer,  Ceneral  Se(retar>' 
Dr.  J.  E.  Barnard,  Chairman, 

Section  on  Industrial  Medicine 
Dr.  B.  H.  Young 

C.  P.  Cirdwood,  President 

E,  A.  Perry,  Executive  Director 
J.  A.  Cooke,  Superintendent  of 

Safety,  Falconbridge  Nickel 

Mines 

M.  Dunbar,  Secretary 

A.  V.  De  Jardine,  President 

D.  Williams,  President 

D.  DeMonte 

E.  E.  Grainger,  President 

R.  E.  Scott,  Secretary-Treasurer 

D.  H.  L.  Lamont,  Q.C. 

J.  W.  Duffy,  Administrative 

Director 
I.  Baker,  O.D. 


F^xecutive  Director,  Canadian 
Hearing  Society 


H.  Kobryn,  Secretary-Treasurer 

Stanley  Petronski,  Chairman 
M.  H.  Nichols,  \'ice-President 

G.  Ireland,  \'ice-President 
E.  Hothersall,  Secretary 

A.  J.  McKichan.  General  ^Lanagcr 

G.  N.  Vourt.  Director,  Health 

and  Safet\' 
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Surry,  Jean 

Swanson,  Dr.  J.  N. 

Transportation  Safety  Association 
of  Ontario 

Unemployment  Insurance  Commission, 
Ontario  Branch 

United  Electrical,  Radio  and  Machine 
Workers  of  America 


United  Steelworkers  of  America 


Walker,  Albert  V.,  M.P.P. 
The  Workmen's  Compensation  Board 
was  represented  by: 
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APPENDIX   C 

A  SUMMARY  OF  'HIK  PROVISIONS 
OF  TIIF  WORKMFN'S  C0MPP:NSATI0N  ACT 

(Ontario) 

Tlu'  Art  cxtcMuls  to  the  workman  protcclicjii  for  all  ace  idciils  arising  out  of 
aiul  in  the  course  of  the  employment;  it  i)laees  the  adjudication  of  claims  in  the 
hands  of  a  Workmen's  Compensation  Board  of  three  appcjinted  members.  In 
most  of  the  industries  to  which  the  Act  applies  the  employer's  liability  is  made 
a  collective  rather  than  an  individual  one. 

What  is  Covered 

This  law  does  not  apply  to  all  industries,  but  applies  to  the  industries  listed 
in  Schedule  1  and  Schedule  2  of  the  Regulations. 

In  the  very  large  list  of  industries  in  Schedule  1  under  the  collective  liability 
system,  the  Board  collects  assessments  from  the  employers,  forming  an  accident 
fund  out  of  which  compensation  and  medical  aid  are  paid.  In  the  much  smaller 
list  of  industries  in  Schedule  2  each  employer  is  individually  liable,  at  the 
direction  of  the  Board,  to  pay  for  compensation  and  medical  aid  to  his  workmen 
for  accidents  as  they  occur. 

Schedule  1  includes  the  businesses  of  manufacturing  of  all  kinds,  lumbering, 
mining,  quarrying,  stone  crushing,  stone  cutting,  milling,  packing  houses, 
canning  factories,  printing,  warehousing,  teaming,  cartage;  taxis  and  buses; 
building  in  all  its  branches;  coal  and  wood  yards;  operation  of  theatres  and 
moving  picture  places;  gas  works;  light,  power  and  waterworks  systems;  con- 
struction or  repair  of  roads,  streets,  sewers,  bridges,  railways,  canals,  piers,  and 
wharves;  fishing,  dredging  and  stevedoring;  repair  shops  including  automobile 
repairs;  butchering;  bakeries;  dairies;  hospitals;  hotels;  wholesale  stores  or 
warehouses;  laundries;  dyeing  and  cleaning;  ofifice  and  apartment  buildings  and 
restaurants;  retail  mercantile  businesses;  farm  operations;  and  some  others. 

In  Schedule  2  are  the  businesses  of  railway,  street  railway,  express,  telegraph, 
and  Dominion  telephone  companies;  navigation,  towing,  and  marine  wrecking; 
municipalities,  commissions,  and  school  boards;  and  the  Crown  in  right  of  the 
Province. 

Other  industries  or  employments  may  be  added  by  the  Board  on  the 
application  of  the  employers. 

"Workman"  includes  all  employees  whether  performing  manual  labour  or 
other  service  and  includes  a  learner  and  a  member  of  a  municipal  volunteer  fire 
brigade.  An  employer,  partner,  or  an  executive  officer  of  a  limited  company  is 
not  protected  unless  he  notifies  the  Board  that  he  desires  to  be  covered. 

When  Compensation  Payable 

Compensation  is  payable  where  there  is  personal  injury  by  accident  arising 
out  of  and  in  the  course  of  employment,  and  in  the  case  of  industrial  diseases  as 
defined  by  the  Act  and  as  included  in  Schedule  3. 
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The  only  exceptions  are : 

(1)  Where  the  injury  does  not  disable  him  from  earning  full  wages  for 
more  than  two  calendar  days; 

(2)  Where  the  accident  is  attributable  solely  to  the  serious  and  wilful 
misconduct  of  the  workman  and  does  not  result  in  death  or  serious 
disablement. 

The  question  of  negligence  or  absence  of  negligence  of  employer  or  workman 
does  not  affect  the  payment  of  compensation. 

No  agreement  to  forego  the  benefits  of  the  Act  is  valid.  No  contribution 
toward  the  benefits  provided  is  collectable  from  the  workmen. 

The  compensation  cannot  be  assigned,  charged  or  attached,  except  with 
the  approval  of  the  Board. 

When  any  payment  or  advance  is  received  by  the  workman  from  his 
employer  during  the  period  of  disability,  the  amount  is  deducted  from  the 
compensation,  and  may  be  refunded  to  the  employer. 

The  benefits  provided  are  in  lieu  of  a  right  of  action  for  damages  at  law  and 
such  actions  cannot  be  prosecuted  for  matters  covered  by  the  Act. 

All  questions  as  to  right  to  compensation  and  the  amount  of  it  are  determined 
by  the  Board. 

In  industries  not  covered  by  this  law,  actions  for  negligence  may  still  be 
brought  in  the  courts,  but  except  for  domestic  servants,  some  of  the  employer's 
old  defences  are  taken  away.  This  is  provided  for  in  what  is  known  as  Part  II 
of  the  Act,  the  part  administered  by  the  Board  being  called  Part  I. 

Compensation  in  Death  Cases 

Where  the  accident  results  in  death,  the  dependent  widow  is  entitled  to 
receive  a  payment  of  $75  a  month  during  widowhood  and  if  the  workman  leaves 
children,  she  is  also  entitled  to  receive  $40  a  month  for  each  child  under  16. 
The  children's  allowance  in  case  of  death  of  the  widow  is  increased  to  $50. 
The  total  monthly  payment  shall  not  in  any  case  exceed  the  average  earnings  of 
the  workman,  and  if  the  pension  would  in  any  case  exceed  the  average  earnings 
it  shall  be  reduced  accordingly.  Compensation  for  a  widow  and  two  of  more 
children  shall  not  be  less  than  $150  per  month.  The  widow  is  also  to  receive  a 
lump  sum  of  $300. 

In  those  cases  where  children  under  16  are  the  sole  dependants,  the  amount 
of  the  award  will  depend  upon  the  number  of  children  and  in  some  cases  the 
workman's  average  monthly  earnings.  Where  there  are  three  or  more  children, 
each  child  will  be  entitled  to  $50  a  month,  the  total  not  to  exceed  the  average 
monthly  earnings  of  the  deceased  and  not  to  be  less  than  $150  a  month.  Where 
there  are  less  than  three  children  the  award  is  $50  a  month  to  each  child. 

Where  there  is  no  dependent  widow  or  child,  but  there  are  other  dependants, 
they  are  to  be  entitled  to  a  sum  reasonable  and  proportionate  to  the  pecuniary 
loss  occasioned  to  them  by  the  workman's  death,  but  not  in  any  case  to  exceed 
in  the  whole,  $100  per  month. 
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\\  Ik  ri-  iIkic  aiv  (  liildicii  lujl  no  widcnv,  and  il  .scerns  dcsirahle  U)  continue 
[hv  existing  household,  and  an  aunt,  sister,  the  mother  of  an  ille^jitimate  child, 
or  other  suitable  jxison,  acts  as  foster-mother  in  kecpinj^  up  the  household  and 
taking  care  of  tlie  chihhcn,  the  same  payments  may  be  made  as  if  she  were  the 
widow  but  only  as  lon^  as  the  youngest  child  is  entitled  to  payments. 

There  is  special  provision  for  invalid  children  over  the  aj^e  of  16,  and  there 
is  also  provision  for  payment  to  be  continued  for  educational  i)urposes. 

Where  the  widow  marries  again,  her  own  monthly  payments  cease  upon  her 
marriage,  but  she  is  entitled  to  a  lump  sum  equal  to  two  years'  payments.  The 
children's  payments  continue  as  before. 

Burial  expenses  not  exceeding  $300  are  provided  under  the  Act,  and  in 
addition  a  further  sum  may  be  paid  where  owing  to  the  circumstances  of  the 
case  the  body  of  the  workman  is  transported  a  considerable  distance  for  burial. 

Compensation  in  Non-Fatal  Cases 

Temporary  Total  Disability 

A  workman  totally  disabled  is  entitled  to  receive  three  quarters  (75%)  of 
his  average  weekly  earnings  up  to  a  weekly  maximum  payment  of  $86.54.  The 
amount  of  compensation  to  which  an  injured  workman  is  entitled  shall  not  be 
less  than, 

For  temporary  total  disability, 

(i)    Where  his  average  earnings  are  not  less  than  $30  a  week,  $30  a  week, 
and 

(ii)    Where  his  average  earnings  are  less  than  $30  a  week,  the  amount  of 
such  earnings. 

Temporary  Partial  Disability 

If  the  workman  is  only  partially  disabled,  he  is  to  be  entitled  to  receive  the 
same  fraction  of  the  total  disability  allowance  as  his  impairment  is  of  his  full 
earning  capacity. 

Permanent  Disability 

After  the  healing  period  has  been  taken  care  of  by  bi-weekly  payments, 
any  permanent  disability  resulting  from  the  accident  is  considered.  The  award 
for  all  permanent  disabilities,  partial  as  well  as  total,  is  in  the  form  of  a  monthly 
pension  for  life  except  where  the  impairment  is  not  more  than  10%,  in  which 
case  payment  is  made  in  a  lump  sum  or  by  instalments. 

Medical  Aid 

When  the  workman's  claim  is  allowed  under  the  Act  no  matter  what  the 
length  of  disability,  the  workman  is  entitled  to  medical,  surgical  and  dental  aid, 
the  aid  of  drugless  practitioners  and  chiropodists  registered  in  Ontario.  Hospital 
and  skilled  nursing  services  are  paid  for  and  in  the  discretion  of  the  Board  where 
a  workman  is  rendered  helpless  through  permanent  total  disability  such  other 
treatment,  services  or  attendance  necessary  as  a  result  of  the  injury.    He  is  also 
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entitled  to  be  supplied  with  artificial  members,  apparatus,  dental  appliances  and 
apparatus  rendered  necessary  as  a  result  of  the  accident,  and  to  have  it  kept  in 
repair  or  replaced  when  deemed  necessary  by  the  Board.  Artificial  members  or 
apparatus  damaged  as  a  result  of  an  accident  arising  out  of  and  in  the  course  of 
the  employment  are  repaired  or  replaced.  All  this  is  included  under  the  term 
"Medical  Aid." 

In  Schedule  1  industries  this  is  paid  out  of  the  accident  fund  by  the  Board, 
while  in  Schedule  2  industries  it  is  paid  for  by  the  employer,  at  the  direction  of 
the  Board.   Any  questions  or  disputes  are  to  be  determined  by  the  Board. 

Where  a  workman's  claim  is  allowed  under  the  Act,  it  is  unlawful  for  any 
employer  to  collect  or  retain  any  contribution  toward  medical  aid;  nor  is  a 
doctor  entitled  to  collect  from  the  workman  for  services  under  the  Act.  The 
fees  paid  are  regulated  by  a  schedule  approved  by  the  Board  after  consultation 
with  the  professions  involved. 

First  Aid  and  Ambulance 

Where  the  number  of  workmen  warrants  it,  employers  are  required  by 
regulation  under  the  authority  of  the  Act  to  provide  at  their  factory,  plant  or 
place  of  employment,  suitable  first  aid  or  emergency  equipment  as  prescribed. 

Employers  are  also  to  furnish  to  injured  workmen  in  need  of  it,  immediately 
following  an  accident,  ambulance  or  transportation  to  doctor,  hospital,  or  home. 

Rehabilitation 

The  Act  provides  that  the  Board  may  take  such  measures  and  make  such 
expenditures  as  are  deemed  necessary  or  expedient  to  rehabilitate  injured 
workmen.  For  this  purpose  the  Board  has  established  a  Vocational  Rehabilitation 
Department  to  aid  injured  workmen,  particularly  permanently  disabled  work- 
men, in  returning  to  useful  occupations. 

Accident  Fund 

The  accident  fund,  out  of  which  compensation  and  medical  aid  are  paid  in 
Schedule  1  industries,  is  collected  by  annual  assessments.  The  rate  of  assessment 
is  expressed  as  so  many  dollars  or  cents  for  each  $100  of  assessable  payroll. 
Only  amounts  necessary  to  pay  for  accidents  in  each  class  of  industry  are 
collected. 

Every  employer  carrying  on  an  industry  under  Schedule  1  is  required  to 
forward  to  the  Board,  not  later  than  the  last  day  of  February  of  each  year,  a 
statement  of  the  amount  of  wages  paid  during  the  prior  year  and  an  estimate 
of  the  amount  expected  to  be  paid  during  the  current  year.  Every  employer 
commencing  a  business  operation  under  the  Act  during  the  year  must  report 
it  to  the  Board  immediately.   Careful  account  of  wages  must  be  kept. 

The  assessment  for  the  year  is  first  made  at  the  beginning  of  the  year  upon 
the  estimate  of  pay  roll  and  is  adjusted  after  the  close  of  the  year  according  to 
the  actual  pay  roll.   The  minimum  annual  assessment  is  $10.00. 
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I  iiij)loy(rs  in  Scludiilc  2  ulio  li.ivo  accidents  arc  assessed  for  their  [Kirtion 
ol  .idininistration  expenses  IjiiI  do  not  otlierwisc  contribute  to  the  arriflent  furul. 

Reportinj*  of  accident 

The  workman  is  rcquircfl  to  notify  his  employer  and  the  I^oard  as  soon  as 
practicable  after  the  accident  and  the  emj)loyer  in  all  cases  involvinj^  compensa- 
tion or  medical  aid,  must  notify  the  Board  within  three  flays. 

Posters,  telling  both  workman  and  employer  what  they  should  do  in  case  of 
accident,  are  supplied  by  the  Board  and  required  to  be  posted  up  by  the  employer 
where  they  can  be  seen  by  the  workmen. 

Appeals 

Any  decision  of  the  Board  regarding  compensation  or  classification  may  be 
appealed  to  a  review  committee.  A  further  appeal  to  an  appeal  tribunal  may  also 
be  made  and  from  that  tribunal,  if  necessary,  an  appeal  can  be  made  to  the  Board 
itself. 
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APPENDIX   D 
CLAIMS   ADJl  DICATION    A I     llfr   CLAIMS    DLPARIMLVI    LF-VFX 

PurpOvSe 

It  is  I  lie  r('S|X)nsil)ilil\'  ol  the  Claims  1  )t'i)arlmeiU  io  adjudicate  initially 
all  claims  uiihin  the  terms  of  the  A(  t.  It  is  the  duty  of  every  Claims  Offirer  at 
every  level  within  the  Department  to  deal  with  each  rlaim  as  an  expert. 

In  the  j)erf()rmaee  of  his  duty  the  Claims  Ofticcr  may  use  every  means 
possible  such  as  telephone,  teletype  and  telex  to  speed  the  flow  of  information 
and  to  arrive  at  a  just,  considered  decision. 

The  workman  is  advised  of  any  delay  in  receiving  adeciuate  information 
about  his  claim  and  prompt  steps  are  taken  by  the  adjudicator  to  expedite 
matters. 

Organization 

The  Claims  Adjudication  branch  consists  of  twelve  sections  designed  to 
handle  specific  types  of  claims.  Ten  compensation  sections  are  responsible  for 
adjudicating  lost  time  accidents.  Determined  by  the  last  digit  of  the  claim 
number,  each  section  deals  with  one-tenth  of  the  total  volume.  During  1965 
organizational  changes  were  made  in  the  Claims  Department  to  cope  with  the 
ever-increasing  claims  volume. 

Assistance  to  Adjudicator 

Various  ancillary  claims  services  have  been  removed  from  the  adjudicators 
to  permit  claims  officers  to  devote  full  time  to  their  decision-making  functions. 
The  newly  created  Claims  Service  Branch  is  now^  responsible  for  supporting 
services  in  the  payment  of  claims  w^hich  include,  among  other  things,  computing 
payments  and  answering  telephone  inquiries. 

Fatal  Claims 

The  Fatal  and  Chest  Section  is  responsible  for  decisions  on  Fatal  Claims. 
Silicosis,  Tuberculosis,  Radiation  and  Cancer  claims. 

Claims  for  Medical  Aid  Only 

The  Medical  Aid  Claims  Section  is  responsible  for  decisions  concerning 
claims  in  which  there  is  no  compensable  lost  time  but  where  there  are  payments 
to  be  made  for  medical  and  hospital  bills.  The  processing  of  these  accounts  is 
being  transferred  to  the  Medical  Aid  Department. 

Records  Department 

The  Records  Department,  in  addition  to  other  recording  functions,  is 
responsible  for  recording  accidents  as  they  are  reported,  handling  incoming  and 
outgoing  mail  and  controlling  the  movement  of  claim  files.    Between  1500  and 
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1650  new  accidents  are  reported  to  the   Board  daily.    Approximately  24,000 
pieces  of  mail  are  received  and  dispatched  daily. 

Priority  of  Decision-Making 

Compensation  claims  involving  payment  of  compensation  are  more  urgent 
than  claims  for  medical  aid  only  because  they  affect  the  family  income.  In  the 
past,  the  same  Claims  Section  considered  both  types  of  claims  which  slowed 
the  adjudication  of  claims  for  compensation.  Under  the  revised  system,  claims 
for  medical  aid  only  are  diverted  to  the  Medical  Aid  Claims  Section  to  allow  the 
Claims  Officers  in  the  Compensation  Sections  to  devote  full  time  to  adjudicating 
claims.  This  change,  along  with  improvements  in  records  and  the  ancillary 
services,  has  expedited  compensation  payments  to  injured  workmen. 

When  new  lost  time  accidents  are  reported,  the  necessary  forms  are  sent 
out  within  three  days  in  over  90%  of  the  cases.  In  February,  1966,  a  survey 
showing  the  number  of  days  from  the  date  the  Board  received  notice  of  accident 
to  the  date  of  the  initial  payment  revealed  that  79%  of  the  claims  were  paid 
within  six  to  ten  working  days.  A  similar  survey  in  June  1966  indicated  that 
initial  payment  was  made  in  90%  of  the  claims  within  six  to  ten  working  days. 

Service  Operations 

A  new  Service  Department  in  Claims,  co-ordinates  all  service  activities  on 
a  pool  basis,  and  greater  flexibility  is  achieved. 

Decision-Making  Responsibility 

The  principle  of  allowing  adjudication  to  be  delegated  to  independent 
decision-makers  at  various  levels  makes  the  individual  Claims  Officer  responsible 
for  his  decisions.  Training  programs  have  been  established  to  develop  the  skills 
and  abilities  of  junior  Claims  Officers  so  that  they  can  assume  greater  responsi- 
bility. Supervisors  skilled  in  adjudication  maintain  close  quality  control  by 
checking,  by  instructing  and  by  being  available  for  consultation. 

Medical  Advisers 

Under  the  new  system  a  Medical  Officer  is  located  in  each  Claims  Section 
and  is  readily  available  to  give  opinions  on  the  medical  aspects  of  the  case  to 
Claims  Officers  which  speeds  the  decision-making. 

Medical  Aid  Claims  Section 

Of  all  accidents  reported,  65%  require  medical  aid  only.  By  handling  this 
volume  of  relatively  minor  claims  in  a  special  unit  the  operation  has  been  im- 
proved and  claims  are  dealt  with  effectively  and  quickly  at  minimum  cost. 

Investigations 

Investigation  by  a  Claims  Investigator  is  sometimes  the  only  method  of 
establishing  the  facts  clearly  before  arriving  at  a  decision.  Reasons  for  investiga- 
tion are  clearly  defined  by  the  claims  adjudicator  to  guide  the  investigator. 
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liinncdi.ilcK  I  lu-  iiivfslij^al  ion  is  (omiilcicd,  i  lie  (  I.iiiii  files  an*  returned  to  Head 
()rti(('  Ini  tile  (l((  isioii-maUci .  I  lie  iii\('sti^ali<)ii  iirocediire  has  now  Ix-fii  revised 
so  lliat  (  lainis  are  usually  iiivesli^atcd  w  il  liiii  a  week  of  I  he  adjudi<ator*s  refjuest. 
If  the  woikiuan  re(|uests  represeiital ion  during  his  interview,  this  is  iK-rniitted. 
In  some  cases,  lo  .ivoid  (lela\'s  and  reduce  adniinist rative  costs,  injured  worknjen 
are  asked  to  call  ai  the  IJoaid's  oltn c  lor  inieiview  and  may  he  comiKMisated 
accordinj^K'. 

Rejected  Claims 

In  the  lornier  sxstcin,  a  rejected  claim  was  anlomatirally  scrutinized,  not 
b\'  the  (lecisi()n-niakei''s  supervisor,  hut  l)\  another  hody  ol  three  called  a  claims 
review  commillee.  In  effect  tliis  was  a  surveillance  ol  the  case  without  the 
injured  workman  beini;  able  lo  make  representation.  Now  the  adjudicator,  with 
the  approval  of  his  supervisor  rejects  a  case  on  the  evidence.  The  decision  is 
written  to  the  w^orkman  with  a  simultaneous  notice  that  he  has  the  right  of  ap|K*al 
lo  an  independent  Review  Committee.  Thus  the  decision-maker  is  resixjnsible 
for  his  decisions  and  the  workman  has  full  and  immediate  disclosure  of  his  rights. 
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APPENDIX   E 

SUMMARY    Ol    IM ORMAIION 
(llaim 

Clainiiii^  :  I'liit  lici' (lis.il)lciiiciit  due  to  ;i(  (  idcnt  ot  ()(  lohci-  1.^,  ]')(>]. 

IlistoiA":  (l.iim  allowed  lor  |)aiiiliil  ri^lit   clhow    [ov  nicfli(  al  aid  only  as  rif)  time* 
\\  .IS  lost  Iroiii  work. 

(1)  Iuiii)l()ycr's  k('|)()rt,  October,  1961: 

Rei)()rl  iiulicalc's  that  wrench  claimant  was  using  slii)pecl  and  claimant 
banged  his  right  elbow  on  machine  frame. 

(2)  Report  of  Attending  Physician,  October,  1961: 

Report  states  that  claimant  had  pain  in  his  right  elbow.  The  elbow  was 
x-rayed  and  strapped. 

(3)  Report  of  Physician,  November,  1965: 

Report  states  that  claimant  complained  of  pain  in  his  right  elbow  radiating 
to  his  right  shoulder,  which  he  claimed  had  been  present  since  his  accident 
of  October  13,  1961.  It  Is  mentioned  that  at  the  time  of  his  accident, 
claimant's  right  elbow  w^as  x-rayed  and  there  was  no  evidence  of  injury 
or  disease. 

(4)  Report  of  Physician,  February,  1966: 

Report  states  that  a  diagnosis  of  traumatic  arthritis  was  made,  and  it  was 
the  opinion  that  this  could  possibly  have  been  caused  by  claimant's 
accident  on  October  13,  1961. 

(5)  X-ray  Report,  May,  1966: 

Cervical  spine — showed  chronic  C6-C7  disc  degeneration  and  associated 
degenerative  spurring  causing  encroachment  on  the  right  intervertebral 
foramen  at  that  level. 

(6)  Report  of  Surgeon,  June,  1966: 

Report  states  history  was  obtained  that  approximately  five  years  pre- 
viously claimant  was  taking  a  nut  from  a  bulldozer  transmission,  the 
nut  suddenly  let  go  and  claimant  struck  his  right  elbow  on  the  corner  of 
the  bulldozer  scat.  Claimant  claimed  to  have  had  periodic  recurrence  of 
pain  in  the  elbow  since  that  time. 

It  is  indicated  that  x-rays  of  the  cervical  spine  demonstrated  a  considerable 
narrowing  of  the  sixth  interspace  of  the  cervical  spine  with  considerable 
evidences  of  osteoarthritis. 

It  is  the  examiner's  opinion  that  claimant's  condition  was  related  to 
cervical  disc. 

It  Is  mentioned  that  after  being  seen,  claimant  later  telephoned  and 
stated  that  at  time  of  his  accident  w  hen  the  nut  sutklenl>-  came  loose,  he 
fell  backwards  and  Injured  his  neck. 
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(7)  Report  of  Orthopaedic  Surgeon,  June,  1966: 

Report  states  that  following  examination  it  was  the  impression  that 
claimant's  complaints  were  of  a  musculo-ligamentous  nature  originating 
from  the  area  of  his  posterior  chest  wall. 

(8)  Report  of  Physician,  June,  1966: 

Report  states  that  claimant  had  several  times  mentioned  that  he  had 
struck  his  neck  and  elbow  at  the  time  of  injury. 

(9)  Statement  of  Witness: 

It  is  stated  that  claimant's  accident  was  not  actually  witnessed,  but 
witness  noticed  claimant  sprawled  out  on  the  floor  and  claimant  told 
witness  what  had  happened.  It  is  stated  that  claimant  continued  to 
complain  of  his  arm,  off  and  on,  for  a  long  time  after  the  accident. 
Witness  indicated  that  he  also  worked  with  claimant  in  the  winter  of 
1964-65  and  claimant  was  at  that  time  troubled  with  the  same  condition. 

(10)  Claimant's  Statement: 

It  is  stated  that  on  October  13,  1961  the  nut  he  was  working  on  suddenly 
loosened,  and  he  shot  backwards,  slamming  his  elbow  against  the  corner 
of  the  seat.  He  stated  the  momentum  carried  him  off  the  vehicle  and  he 
fell  to  the  floor  below,  ending  up  in  a  sitting  position.  He  stated  that 
although  he  continued  to  have  recurring  pain  in  his  arm  and  a  numbing 
aching  in  his  hand  and  fingers,  he  did  not  make  any  further  report  to  his 
employer  and  did  not  seek  further  medical  attention  until  the  fall  of  1965. 

Review  Committee  Finds: 

that  recent  disability  has  not  been  shown  to  be  related  to  accident  of 
October  13,  1961  from  information  on  file. 

Reasons  for  Review  Committee  decision: 

1.  No  mention  was  made  of  neck  injury  in  1961  and  treatment  was  sought  to 
right  elbow  only. 

2.  Medical  attention  to  elbow  and  neck  not  sought  in  interval  1961  to  1965. 

3.  No  complaints  of  trouble  with  arm  or  neck  to  employer  in  interval. 

4.  X-rays  show  a  chronic  degenerative  condition  in  the  cervical  spine. 

September  13,  1966.  Director  of  Review  Committee. 
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APPENDIX  G 

STAIISTICM.  RKCORI)  OF  APPEALS 

JANUARY   1st  TO  DFrRMRRK  31st,  1064 

Claims  Reported 318,331 

Claims  Rejected  by  Claims  Department  12,172 

Appeals  Considered  by  Review  Board    .                .  1,123 

Decisions  Changed  by  Review  Hoard      ....  238 

Claims  Considered  by  the  Board 

(some  were  appeals) 918 


359,353 
15,289 

150  (Jan.    1-Feb.  28/65) 

43  (Jan.    1-Feb.  28/65) 

2,350  (Mar.  1-Dec.  31/65) 

473  (Mar.  1-Dec.  31 /65) 


JANUARY  1st  TO  DKCEMBFR  31st,  1965 

Claims  Reported 

Claims  Rejected  by  Claims  Department 

Appeals  Considered  by  Review  Board    . 

Decisions  Changed  by  Review  Board 

Appeals  Considered  by  Review  Committee 

Decisions  Changed  by  Review  Committee  . 

Appeals  Considered  by  Appeal  Tribunal  (hearings)  215  (Mar.  1-Dec.  31  '65) 

Decisions  Changed  by  Appeal  Tribunal       .     .     .  113  (Mar.  1-Dec.  31 /65) 

Appeals  Considered  by  the  Board 

(excluding  Section  16) 11  (Mar.  1-Dec.  31 /65) 

Decisions  Changed  by  the  Board 5  (Mar.  1-Dec.  31/65) 

JANUARY  1st  TO  OCTOBER  31st,  1966 

Claims  Reported 309,569 

Claims  Rejected  by  Claims  Department     .     .     .  13,387 

Appeals  Considered  by  Review  Committee      .     .  2,718 

Decisions  Changed  by  Review  Committee  .     .     .  817  (107  outstanding) 

Appeals  Considered  by  Appeal  Tribunal  (hearings)  516 

Decisions  Changed  by  Appeal  Tribunal  ....  223 

Appeals  Considered  by  the  Board 

(excluding  Section  16) 71 

Decisions  Changed  by  the  Board 33  (2  outstanding) 
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